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Introduction

1985 1990 1995 1997 19981980

$1,405 $2,132 $2,896 $6,394 $10,276 $10,531

22 58 87 208 324 409

$545 $1,434 $2.069 $5,906 $11,041 $14,066

* Dissertação apresentada em maio de 2003 
para obtenção do título de Mestre em Direito pela 
Colunibia University.

The “Public Company Accounling 
Reform and Investor Protcction Acl of 
2002’’, popularly known as Sarbancs-Oxicy 
Acl, brings many ncw rules of disclosure 
and corporalc govcrnance for companics. 
It is a response of lhe Congrcss lo lhe rc- 
cenl corporaie scandals lhal undennined lhe 
inveslors’ confidcncc and inlerrupled lhe 
continuous growlh of lhe American capilal 
markels in lhe lasl years.

The American capilal market experi- 
eneed an exponential growlh in lhe 90’s.

Stock Market
Total Market Value of U.S. Stocks ($ billions)1
Trading Volume on Exchanges and Nasdaq

(shares in billions)
Dollar Volume Tradcd on Exchanges and Nasdaq
($ billions) 

THE SARBANES-OXLEY ACT AND THE RULES 
APPLICABLE TO FOREIGN COMPANIES: 

THE POSSIBLE IMPACTS ON THE CAPITAL MARKETS*

Iniroduction. /. The Sarbanes-Oxley Acl and lhe iinplications lo foreign issuers. 
//. Main complaints of lhe non-US issuers regarding lhe Sarbanes-Oxley Acl. 
III. The SEC final and proposed rules. IV. The SEC International Enforcenient. 
V. Possible responses of the market lo lhe Sarbanes-Oxley Acl. Conclusion.

The lotai markcl value of US stocks rose 
from $ 3.3 trillion in 1990 lo $ 14 irillion 
by Scptcmbcr 1999.1 The dollar amouni of 
securilies filed for rcgisiration wilh lhe Se- 
curilies and Exchangc Commission in- 
creased more than five-fold belween 1990 
and 1999 rising from $ 379 billion to $ 
2.1 trillion.2 The number of foreign com- 
panies rcgislcrcd wilh lhe Commission also 
incrcascd significantly, and almosl tripled 
belween 1990 and 1999 from 434 lo over 
1,200 from 57 countrics? The following 
chart shows some other numbers about the 
growlh of lhe American capilal market dur- 
ing lhe 80’s and cspecially during lhe 90’s:

1. SEC, US Securilies and Exchange Conunis- 
sion GPRA (2000). at <http://www.sec.gov/about/ 
gpra 1999-2000.shtml#grow>.

2. Id.
3. Id.

http://www.sec.gov/about/gpra_1999-2000.shtml%2523grow
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1980 1985 1990 1995 1997 1998

$104 $323 $379 $824 $1,440 $2,550

S13 $90 $50 $122 S166 $257

S58 $133 $309 $705 $1,302 $1.819

n/a 272 434 744 1,030 1.100

$1 SI S8 $49 $128 S24I

1995 199819921989

69.3 84 061.452.3

59.6 75.851.542.1
38.6 48.531.5 35.3

33.827.429.227.0

In lhe 90’s, lhe American capital mar- 
kcl becamc not only biggcr, bul also more 
popular. In 1998, therc wcre 84 million di- 
rect and indirect sharcholders, represenling 
43.6 pcrccnl of lhe country’s adull popula- 
lion.4 This shareholder figure is up 21 per- 
cenl from 1995’s 69.3 million and up 61 
pcrccnl from 1989’s 52.3 million.5 Of lhosc, 
33.8 million, or aboul 40 perccnl of all 
stockholders. resided in households lhal 
owned slock direclly in 1998.6 Indirect cq- 
uity holdings (through equity mutual funds, 
self-dircctcd relirement accounts or pension

Public Offerings
Dollar Amount of Sccuritics Rcgisiration State- 

menls Filed with lhe SEC (S billions)2
Dollar Amount of Initial Public Offcrins Regis- 

tered with lhe SEC ($ bilions)2
Valuc of Public Offerings - cxcluding privatc 

placements ($ billions)1

plans) accounted for 40 pcrcent of all cor- 
porale slock owned by households.7 The 
shareownership in non-US companies is 
also nolcworihy. In 1998, ncarly 45 pcrccnl 
of shareowners had some exposurc to shares 
in companies headquartcrcd oulside lhe 
Unilcd States.R Whilc less lhan four mil- 
lion sharcholders direclly owned shares in 
non-US corporations, a much larger 
group—ncarly 35 million sharcholders— 
owned shares in non-US firms ihrough cq- 
uily mutual funds.9 The charl bclow pro- 
vides more information aboul il.

6. Id.
7. Id.
8. Id., p. 56.
9. Id.

Total Numhcr Of Shareowners (millions) 1989-1998

Dcfínilion of sharcowncr:

4. Sce NYSE. Shareownership 2000. 5 (2000), 
at<http.7/www. nyse.com/pd fs/2001_factbook_05. 
pdf>.

5. Id.

Foreign Securilies/ln lerests
Foreign Companies Registercd with the SEC
Foreign Companies - Dollar Amount Registercd

with lhe SEC (Sbillions)
1. Duc to a changc in sourcc, some numbers differ from those cited in previous Industry statisties
2. Fiscal year data. All othcr data are calcndar year.
Source: SEC (at htip.7/www.sec.gov/about/gpral999-2000a.htm#ginds)

Individuais owning slock direclly, through mutual funds, retirc- 
ment saving accounts or defined conlnbution pension plans

Individuais owning stock direclly, through mutual funds or re- 
tirement saving accounts

Individuais owning stock direclly or through mutual funds

Individuais owning stock direclly only

Notes: Tabulations are based on lhe 1989. 1992, 1995, and 1998 Surveys of Consumer Financcs. All indi­
viduais who report holding mutual funds that invest in stocks and bonds are included as sharcholders. If a 
married couplc owns stock, bolh spouses are classified as shareowners. The Survcy of Consumer Financcs 
does not provide information on equity ownership by minor children, or by unaffiliated adults who are 
members of a household but are neither the houschold head nor the spousc of the household head._______

Source: Shareownership 2000. p. 56 (at <http://wwwnyse.com/pdfs/2001_facibook_05.pdf>)

nyse.com/pd
http://www.sec.gov/about/gpral999-2000a.htm%2523ginds
http://wwwnyse.com/pdfs/2001_facibook_05.pdf
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13. Sce final rule at <http://www.scc.gov/rulcs/ 
final/33-8124.htin>.

Act to calm troubled markcls, rcstorc in- 
vcstor confidcnce, and avoid future scan- 
dals. One of its implicalions is that lhe new 
rules apply not only lo American corpora- 
tions, bui also and equaily lo foreign issu- 
ers. Traditionally. before lhe Sarbancs- 
Oxlcy Act was adopted, non-US issuers 
with access to lhe American capital markel 
wcre basically requircd lo provide disclo- 
sure in lhe United States. The new rules go 
bcyond that and touch corporale gover- 
nancc issues as wcll. Furthcrmorc, some of 
thc new rules apply lo foreign gatekcepcrs 
loo, such as accouniants, audilors and al- 
torneys.

Before lhe Sarbancs-Oxley Act, thc 
cosls of being traded in lhe Unilcd States 
scemcd lo under weigh thc benefils. As pro- 
vided before, thc numberof forcign issuers 
incrcascd a lot in thc last ycars — currcntly 
approximately 1,300 forcign issuers file 
annual reports on Form 20-F or 40-F with 
thc SEC.13 Some arguc that this, howevcr, 
might change, as thc Sarbanes-Oxley Act 
touchcs not only disclosure, but also some 
othcr aspccts of Corporale Govcrnance, 
rclatcd, forexamplc, with lhe Board of Di- 
rcctors and the Audit Committee. Worsc 
still, some of the new requirements dircctly 
contradict some of lhe foreign rules. The 
SEC could exempt non-US issuers from 
many of lhe new rules. but does not want to 
scem to back away. Some forcign compa- 
nics that trade on US cxchangcs have thrcat- 
ened lo dclisl and othcrs have announced 
lo fccl discouragcd from lisling on Ameri­
can stock cxchanges. Some pcoplc argue 
that this might also give force to inilialives 
to improve thc trading of securities al do- 
mestie markcls. Thc effccts that this might 
bring to lhe American capital market, as 
well as the ways that thc SEC and the for­
cign companics are dealing and could deal 
with this new scenario will be thc focus of 
this essay.

Thc 90’s wcre also characterizcd by a 
buli capital market with increasingly stock 
priccs not only of thc overvalued cmerging 
lechnology companics of thc New Econo- 
my, but also of some traditional largc com­
panics of thc Old Economy.

During thc 90’s, thc Unilcd States cx- 
pcricnccd high rales of cconomic growth 
too — thc average annual GDP growth was 
3.4% bclwccn 1991 and 2001,10 which is 
directly rclatcd lo thc growth of thc capital 
market.

Sincc 2000, howevcr, thc American 
capital market has bcen in troublc. In 2000, 
the doteom bubble burst at the end of 
March. Nasdaq ended lhe year down 38% 
and more lhan 50% down from its year 
high." Thc Dow Jones suffered its firsl re- 
versc sincc 1994 and thc FTSE 100 closcd 
at 6,179 —alossof 10.8%.12

Thc worst, howevcr, was yct to comc. 
In 2001 and 2002, besides more declines 
in dolcoms and other cmerging lechnology 
companics, thc American capital market cx- 
perieneed a series of scandals, starling with 
thc collapse of Enron followcd by the rev- 
clation of problcms at WorldCom, Adcl- 
phia, Tyco and olhers. Thc stock market 
capitalization in thc United States droppcd 
and investors lost a lot of moncy.

Thc doteom bubble burst was expcctcd 
by many peoplc, since the cmerging tcch- 
nology companics werc highly speculativc 
vcnlurcs commonly overpriccd. Thc prob­
lcms with Enron and othcr wcll-known largc 
companics wcre more scrious, bccausc thcy 
involvcd frauds and failures of thc market 
safeguards, which undermined lhe inves­
tors’ confidencc.

In response to these scandals and duc 
to thc importance of thc capital markcls in 
the Unilcd States, thc Congrcss quickly 
enacted in July 2002 the Sarbanes-Oxley

10. OECD, OECD in Figures. OECD Obscrver 
2002/Supplcincnt 1,12 (2002).

11 Toby Fildes & Neil Day, Volaíilily hits new 
leveis in 2000, Eurowcck 34 (2001).

12.Id.

http://www.scc.gov/rulcs/final/33-8124.htin
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(i) Registration under § 12

I. The Sarbanes-Oxley Act
and the iniplications to foreign issuers

Bcforc providing an analysis of lhe 
new rulcs, il is esscntial lo know lo whom 
lhe Sarbanes-Oxley Acl applies. This lurns, 
in many cases, on lhe definilion of lhe lerm 
issuer in § 2(a)(7) of lhe Act. as follows: 
“The lerm ‘issuer’ means an issuer (as dc- 
fined in § 3 of lhe Exchange Acl of 1934), 
the securilies of which are regislcrcd under 
§ 12 of lhal Acl, or lhal is requircd lo file 
reports under § 15(d). or lhal files or has 
filed a rcgislralion slalemcnt lhal has nol 
yci become effeclive under lhe Securilies 
Act. and lhal il has nol wilhdrawn”.

This definilion captures lhe following 
thrcc hypothescs:

The purpose of ihis pari of lhe legal lexl 
is lo capture domeslic and foreign privaie 
prc-IPO issuers, which would nol ycl be sub- 
jccl lo eilher § 12 or § 15(d). In regard to 
non-US issuers wilh ADR programs, lhe new 
rulcs apply basically lo lhosc wilh “Leveis 
II and 111“ ADR programs, bui do nol apply 
lo lhosc wilh “Levei I” or Rule 144A pro- 
gram, which have claimcd the Rule 12g3- 
2(b) exemplion. Some of lhe new ruies are 
applicablc lo foreign galckccpers as well, 
such as allorncys and accouniants.

Il is also rclcvanl lo mention lhe defi­
nilion of “foreign privaie issuer”, since ihis

(iii) Registration Stateinent 
not yet effective

§ 15(d) of lhe Securilies Act provides 
lhal. as a resull of an offcring of debi or 
equily securilies pursuanl lo an effeclive 
rcgislralion slalcmcnl under lhe Securilies 
Acl of 1933, an issuer musl file wilh lhe 
SEC lhe same periodic rcporls for any ycar 
in which lhere arc 300 or more US holders 
of lhe class of securily as il would have to 
file if lhe class wcrc regislcrcd under lhe 
Exchange Acl of 1934. Foreign privaie is­
suers lhal have sold dcbl securilies in a reg- 
islercd offcring or conducied a regislcrcd 
exchange offcr of dcbl securilies following 
an cxcmpl inslilulional offcring arc requircd 
lo file rcporls under § 15(d), bul foreign 
govcrnmenls and polilical subdivisions is­
suers arc cxprcssly cxcmpl from lhe requirc- 
mcnl to file rcporls under § 15(d).

(ii) Requirement to file reports 
under § 15(d)

This essay is divided in Tive paris. Pari 
I shows the most relevam ruies of the Sar­
banes-Oxley Acl applicablc to foreign is­
suers. Pari II brings the main complainls of 
the foreign issuers regarding these new 
ruies. Pari 111 provides lhe SEC response 
lo these complainls. by showing lhe SEC 
proposcd and final rulcs as applicablc lo 
foreign issuers. Part IV discusscs lhe SEC 
inicrnational enforcemenl. Finally, Pari V 
analyzcs lhe possiblc responses of lhe for­
eign issuers lo lhe new requirements appli­
cablc lo lhem under lhe Sarbanes-Oxley 
Acl.

which applies to mosl foreign privaie issu­
ers wilh Deposilary Receipis iraded in the 
US over-thc-counter markcls (“Levei I” 
ADR program) and issuers lhal have con- 
duclcd offerings under Rule 144A. The SEC 
has made il clear lhal lhe Sarbanes-Oxley 
Acl does nol apply lo foreign privaie issu­
ers which have claimcd lhe Rule 12g3-2(b) 
exemplion.

Any US or non-US issuer which has a 
class of equily ordcbl securilies lislcd on a 
US securilies exchange or a class of equily 
securilies quoicd on Nasdaq is requircd lo 
register lhal class of securilies under § 12 
of the Exchange Acl of 1934. In addilion, 
any non-US issuer wilh toial asseis in ex- 
cess of $ 10,000,000 and a class of equily 
securilies hcld of rccord by 500 or more 
persons, of which 300 or more reside in the 
United States, is requircd lo register lhe 
securilies under § 12. Thcrc is an exemp­
lion, howcvcr, provided by Rule 12g3-2(b),
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b) Auditor Independence

a) The Public Company Accounting 
Oversight Board (the “Board")

Undcr the Sarbanes-Oxley Act, the 
audit commiltee must pre-approvc all au- 
dit and permitted non-audit Services pro- 
vidcd to a reporting company by the exter­
nai auditor, with some “de minimus” ex- 
ceplions24 that permit, for examplc, that

accounting liccnse, and may levy fines up 
to $ 15,000,000 in the case of intentional 
misconduct by a firm.18

All accounting firms that prepare au­
dit reports for public companies must be- 
comc “rcgistcrcd public accounting firms” 
by registering with the Board.19 Rcgistercd 
firms must submil annual reports to the 
Board, along with such other reports as the 
SEC or the Board determines.20

Forcign public accounting firms that 
prepare or furnish an audit report with re- 
spect to a reporting US or foreign issuer 
are cxpressly made subject to the Act and 
the rules of the SEC and the Board.21 The 
Board is authorized to find that even a for­
eign accounting firm that does not issue 
audit reports “noncthclcss plays such a sub- 
stantial role in the preparation or furnish- 
ing of such reports for particular issuers” 
should be subjccted to the Board’s over­
sight.22

Thus, the Board has extraterritorial 
jurisdiction, which might bring difficulties 
to foreign public accounting firms and regu- 
lators. The SEC and the Board, however, 
were granted authority to exempt foreign 
public accounting firms from any provision 
of the Act or the rules thereunder.23

The Act crcatcs a non-profit Corpora­
tion, subject to lhe SEC oversight in a man- 
ner paralleling the relalionship bctwcen the 
SEC and NASD, “to oversee lhe audit of 
public companies that are subject to sccu- 
rities laws, and rclated malters, in order to 
protcct the inlerests of inveslors and fur- 
ther lhe public interest in lhe preparation 
of informalive, accurate, and independent 
audit reports 14

The Board is given rulemaking aulhor- 
ity with respect lo audiling, attestation, qual- 
ity control, and ethics slandards for audi- 
tors.15 Morcovcr, il has to conduct com- 
pliance inspcctions investigalion, which 
must be conducled annually for firms au- 
diting more than 100 clienls and not less 
lhan three ycars for other firms.16 The Board 
is also authorized to discipline accounting 
firms that violale professional standards, 
Board rules, or lhe federal securilies laws,17 
and may imposc sanclions ranging from re- 
quiring additional professional training to 
revocalion of a firm’s or associatcd pcrson’s

term appcars in many SEC rules. Under the 
Exchange Act Rule 3b-4(c), a forcign pri- 
vale issuer is a non-governmenl forcign is­
suer, exccpt for a company that (1) has more 
lhan 50% of its oulslanding voting sccuri- 
ties owned by US investors, and (2) has ei- 
ther a majorily of its officers and dircclors 
residing in or being cilizens of lhe US, a 
majorily of its asseis localed in lhe US, or 
its business principally administered in lhe 
US.

An explanalion of lhe main rules of 
lhe Sarbanes-Oxley applicable to non-US 
issuers and galekccpcrs follows.

18. Scc Section 105 of the Sarbanes-Oxley Act.
19. Sec Section 102 of the Sarbanes-Oxley Act.
20. Sec Section 102(d) of the Sarbanes-Oxley 

Act.
21. Scc Section 106(a)( 1) of the Sarbanes- 

Oxley Act.
22. Sce Section 106(a)(2) of the Sarbanes- 

Oxley Act.
23. Sec Section 106(c) of the Sarbanes-Oxley 

Act.
24. See Section 202 of the Sarbanes-Oxley Act.

14. Sec Section 101 (a) of the Sarbanes-Oxley 
Act.

15. Sec Section 103(a) of the Sarbanes-Oxley 
Act.

16. See Section 104(a) and (b) of the Sarbanes- 
Oxley Act.

17. Sec Section 105 of the Sarbanes-Oxley Act.
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c) Audit Committe

29. Scc Scction 206 of thc Sarbanes-Oxley Act.
30. Scc Scction 203 of thc Sarbancs-Oxley Act.
31. Scc Scction 207 of thc Sarbancs-Oxley Act.
32. Scc Scction 301 of thc Sarbanes-Oxley Act.
33. Scc Scction 205 of thc Sarbancs-Oxley Act.

25. Id.
26. Scc Section 201 of thc Sarbanes-Oxley Act.
27. Id.
28. Scc Scction 204 of thc Sarbanes-Oxley Act.

non-audil Services constiluting less than 5% 
of lhe annual revenues lo lhe firm from lhe 
issucr may be provided wilhoui prior audil 
commiilce approval. The audil commitlee 
may delcgalc lhe aulhoriíy lo grani pre-ap- 
provals to one or more independem direc- 
lors, but ihis dclcgation musl be rcviewed 
by lhe full audil commiilce at a regularly 
schedulcd mccling. The approval by an 
audil commiilce of a non-audil Service to 
be performed by lhe auditor shali be dis- 
closcd lo inveslors in periodie reporls.25

Thc Acl also provides lhat accounling 
firms are prohibilcd from providing a vari- 
ely of non-audil Services contcmporanc- 
ously wilh audiling of any public company, 
such as bookkeeping, appraisal or valua- 
lion Services, internai audil oulsourcing Ser­
vices, and legal Services and expcrl Services 
unrclalcd lo lhe audil.26 Tax Services, how- 
ever, are nol forbidden. Thc Board is au- 
Ihorized lo prohibit olher non-audil aclivi- 
lics and to grani exemptions from ihis rule 
on a case by case basis.27

Each accounling firm rcgislercd wilh 
lhe Board lhat audils an issuer shali limely 
reporl to lhe audil commiilce of lhe issucr:

• all criticai accounling policies and 
practices lo be used;

• all alternalive accounling irealmenls 
thal have bccn discussed wilh managemenl 
officials of lhe issuer, lhe ramificalions of 
lheir use and lhe audilors’ preferred ireal- 
ment; and

• olher material wriucn Communica­
tions belwccn thc managemenl of thc issuer 
and lhe audilors, such as managemenl let- 
ters or schcdules of unadjusled differ- 
ences.2*

Accounling firms regislcrcd wilh lhe 
Board are also prohibiled from audiling any 
public company whose chicf excculive of- 
ficer, conlroller, chief financial officer, chief

Thc Act requires nalional securities 
exchangcs and nalional securities associa- 
lions lo adopl lisling siandards under which 
an audil commitlee of a public company 
musl be composed enlirely of independent 
board members.32 An issucr eilher may 
have a separatcly dcsignaled audit commil- 
lec composed of members of its board, or 
if il chooses lo do so or if il fails lo form a 
separalc commitlee, lhe enlire board of di- 
rectors will conslilutc thc audil commitlee. 
In ihis case, lhe board of directors as a 
wholc will be requircd lo comply wilh lhe 
requircmcnls applicablc lo lhe audil com­
mitlee.33

accounling officer or “any person serving 
in an equivalem posilion” was an employee 
of lhe accounling firm al any lime during 
lhe one-year period prcceding lhe dale of 
lhe iniliation of lhe audil.29 This is lhe so- 
callcd “cooling-off period’’.

A mandalory rolation of accounling 
firms is nol required, bul lhere musl be a 
rolalion of lhe lead audil parlner (/.e., thc 
parlncr wilh primary responsibilily forcon- 
ducting lhe audit) and of lhe rcviewing parl- 
ners aflcr lhey provide audil Services for 
lhe same issuer for five years.30 The Gen­
eral Accounling Office, howevcr, is re­
quired lo assess lhe likcly cffecls of requir- 
ing mandalory rolalion of accounling 
firms.31 This is lo be assessed in lhe con- 
lexl of lilllc compclilion bclwecn lhe big- 
gcsl audil firms, sincc lhere are only few of 
lhem.

These provisions aim lo slrcngthcn 
audilor indcpendence, and may cause lhe 
relalionship belwccn issuers and lheir ex­
ternai audilors lo bccomc more siricily regu- 
laicd and formal.
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d) Executive certifications

38. Sec Section 407 of the Sarbancs-Oxley Act.

a) an understanding of gcnerally ac- 
cepted accounling principies and financial 
sialcmenls;

b) cxpcricnce in lhe preparation or 
audiling of financial stalemcnis of gcner­
ally comparable issuers, and lhe applica- 
lion of such principies in connection with 
lhe accounling for estimalcs, accruals, and 
reserves;

c) cxperience wilh inlcrnal accounling 
conirols; and

d) an undcrslanding of audil commil- 
lee funclions.3*

The SEC shall requirc for public com- 
panies that lhe issucr’s principal executive 
officcr(s) and financial officcr(s) ccrtify in 
cach quarierly and annual report that:

1. lhe signing officcr has revicwed lhe 
report and. based on lhe officer’s knowl- 
edge, the report does nol contain any mate­
rial missiatcmcni or omission and “the fi­
nancial statements, and olher financial in- 
formalion includcd in the report, fairly 
present in all material rcspects lhe finan­
cial condition and rcsulls of operations of 
the issucr as of, and for, lhe periods pre- 
sented in lhe report”;

2. the signing officcrs are rcsponsible 
for establishing and maintaining inlcrnal 
Controls and have designed such inlcrnal 
Controls as necessary to ensure that mate­
rial Information rclaling to the issuer is 
made known to such officcrs during the re- 
porting period;

3. thcy have evaluated the effcctive- 
ness of lhe issuer’s internai Controls wilhin 
the 90 days prior to lhe report and have pre- 
sented in the report their conclusions about 
lhe cffectivcncss of their internai Controls 
as of that date;

4. thcy have disclosed to lhe com- 
pany’s auditors and lo lhe audil commitlee34. Sec Scction 301 of the Sarbancs-Oxley Act.

35. Id.
36. Id.
37. Id.

In order to be considered “indepen- 
denl”, an audit commitlee member may not 
be an “affiliatcd person” of lhe company or 
any subsidiary, and may nol “acccpl any 
Consulting, advisory, or olher compcnsatory 
fee from the issuer”.34 In shorl, lhe dircclor 
may receivc only a director’s fee and no 
olher income.

The Acl also expands lhe role of the 
audit commiltec, by making them “directiy 
rcsponsible for the appoiniment, compcn- 
salion, and ovcrsighl of lhe work” of the 
indcpcndenl auditor (including resolulion 
of disagrccmcnls bctwccn managcmcnl and 
lhe auditor regarding financial reporting), 
and by providing that the audit firm “shall 
report direclly lo lhe audil commiltec”.35

The audit commitlee is also required 
to eslablish procedurcs for (i) lhe rcccipt, 
retention, and treatmcnl of complaints rc- 
ceivcd by lhe issuer regarding accounling, 
inlcrnal accounling conlrols, or audiling 
mallcrs; and (ii) lhe confidcnlial, anony- 
mous submission by cmployees of lhe lisicd 
issuer of concerns regarding questionablc 
accounling or audiling mallers.36

Each audit commitlee has lhe author- 
ity to engage independem counscl and olher 
advisers, as it determines necessary to carry 
out ils dulies.37

Finally, lhe Act aulhorizes the SEC to 
require cach issuer to “disclosc whelher or 
not, and if not, the reasons therefore, the 
audit commiltec of the issucr is compriscd 
of at least onc member who is a financial 
expert”. The SEC is also given aulhority lo 
define the term “financial expert”, but in 
defining it, the Commission must considcr 
whelher a person has, through the cduca- 
tion and cxpcricnce as a public accountanl 
or auditor or a principal financial officcr, 
controller, or principal accounling officcr 
of an issucr, or from a posilion involving 
the performance of similar funclions:
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e) Restatenients of Financial Results

f) Executive loans

39. Scc Section 302 of thc Sarbanes-Oxley Act.
40. Scc Section 906 of lhe Sarbanes-Oxley Acl.
41. Coffee, Jr., John, “An Introduction to thc 

Sarbanes-Oxley Acl”, in Sarbanes-Oxley Acl Spe- 
cial Supplement 8 (2002).

g) Enhanced Disclosure

g. 1) Periodic Reports: Pcriodic reports 
that contain financial stalements must dis-

42. Sce Section 304 of thc Sarbanes-Oxley Act
43. Scc Section 402 of thc Sarbanes-Oxley Acl.

In lhe event that an issuer is required 
to prepare an accounting rcstatemenl be- 
cause of material non-compiiance resuiling 
from misconduct, the chief executive officcr 
and lhe chief financial officcr must reim- 
bursc the company for any bonus or other 
inccnlive-based orequity-bascd compcnsa- 
tion that they received during thc 12 monlhs 
following thc issuance or filing of lhe fi­
nancial reporl and for any profits they made 
on lheir salc of company stock during that 
period. Thc Commission is granted author- 
ity lo exempt any person from this provi- 
sion.42

all significam deficicncies in thc design or 
operalion of internai Controls as wcll as any 
fraud, whelher or not material, that involvcs 
management or other cmployees who have 
a significam role in lhe issucr’s internai 
Controls; and

5. they have indicated in the reporl 
whelher there wcrc significam changes in 
internai Controls that could significantly 
affecl such Controls subsequent to the date 
of lheir evaluation.39

An officer providing a false ccrlifica- 
tion potentially can bc subjcct to Commis­
sion aclion for violating Section 13(a) or 
15(d) of lhe Exchangc Act and to both Com­
mission and private actions for violating 
Section 10(b) of the Exchange Act and 
Exchange Act Rule 10b-5.

Anothcr executivecertification is also 
required, which is subject lo criminal pen- 
alties. Under Section 906 of the Sarbanes- 
Oxley Acl, CEOs and CFOs must also cer- 
lify that thc Information containcd in pcri­
odic financial reports fairly presents, in all 
material rcspects, thc financial condilion 
and results of operations of lhe issuer. If 
they cenify, knowing that this stalement is 
not truc, they can be fincd up to $ 
1,000,000 or imprisoncd up to 10 years, 
or both. If they willfully do that, the maxi- 
mum criminal pcnaltics are $ 5,000,000 
of fine, or 20 years of imprisonment, or 
both.40

Coffee calls the altention to lhe fact 
that “there is no rcfcrencc to general ly ac- 
ceplcd accounting principies (GAAP). Ap- 
parently, an officcr could bc hcld liablc if 
material liabilities in off-balancc sheet 
transactions are hidden, even lhough they 
comply with lhe GAAP”.41 Thus, compli- 
ance with GAAP would not provide a safe 
harbor.

An issuer is prohibilcd from dircclly 
or indircctly extending or maintaining crc- 
dil, or rcnewing or arranging for an cxlcn- 
sion of crcdil, in lhe form of a “personal 
loan” lo any director or executive officcr. 
Personal loans oulstanding on the date of 
the enaelment of lhe Acl are excmpled, pro- 
vided that “there is no material modifica- 
tion to any term (...) or any renewal of any 
such extension of crcdit on or aflcr thc date 
of enaelment”. The Act provides some very 
limited exemptions lo this rule, including 
home loans, consumcr crcdit. charge card, 
and margin loans, only if thc loans or ex­
tension of crcdil are made or provided (i) 
in thc ordinary course of the consumcr 
credit business of lhe company, (ii) arc “of 
a typc that is gcnerally made availablc by 
the issuer lo thc public”, and (iii) arc made 
on “market terms (...) no more favorablc 
that lhose offercd by thc issuer to lhe gen­
eral public”.43
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44. See Section 401 (a) of lhe Sarbanes-Oxlcy
Act.

45. See Section 401 (a) of lhe Sarbanes-Oxley
Act.

46. See Section 401 (b) of lhe Sarbanes-Oxley
Act.

47. See Section 409 of lhe Sarbanes-Oxley Act.
48. See Section 404 of lhe Sarbanes-Oxley Act.

h) Attorneys appearing
and practicing before the SEC

The Sarbanes-Oxley Act requires thc 
SEC to prcscribe “minimum standards of 
profcssional conduct for attorneys” who 
appcar and praclice before thc SEC. These 
rulcs musl require attorneys who represem 
public companies ‘‘to report cvidencc of a 
material violation of sccuritics law or 
brcach of fiduciary duty or similar viola­
tion by thc company or any agent ihercof’ 
to thc company's chicf legal counscl or 
CEO. If these officcrs do not take appro- 
priatc action in response lo thc cvidencc. 
thc SEC’s rulcs musl require lhe allorncy 
to report lhe cvidencc to thc company’s 
audil committcc, to anothcr committcc of 
thc board of dircctors compriscd solcly of 
dircctors not cmploycd by thc issucr, or to 
thc board of dircctors as a whole.51

49. See Section 403 of the Sarbanes-Oxley Act.
50. See Section 406 of the Sarbanes-Oxley Act.
51. See Section 307 of lhe Sarbanes-Oxley Act.

g.5) Insider Trades: Thc principal 
slockholdcrs, officcrs, and dircctors musl 
report lo thc SEC all changcs in owncrship 
of registercd equity sccuritics within two 
business days of thc transaclion (instead of 
ten days aficr thc closing of the month as 
thc former rulc required). Such reports musl 
bc filed clectronically and will bc made 
public within onc business day of filing 
through thc SEC’s and thc company’s 
websile.49

g.6) Codes of Ethics: The SEC must 
issuc rulcs to require cach public company 
to disclosc if it “has adoplcd a code of clh- 
ics for senior financial officcrs, applicablc 
lo its principal financial officcr and comp- 
troller or principal accounting officcr, or 
persons performing similar functions” or 
justify why il has failed to do so. Morcovcr. 
changcs in or waivers of thc codc must bc 
promptly discloscd on a Form 8-K. thc 
Internet, or othcr clcctronic mcthods.50

elose “all material corrccting adjustments 
that have bccn idenlified” by a company’s 
audilors.44 Moreover, thc SEC must issuc 
rulcs to requirc thc disclosurc of “all mate­
rial off-balancc sheet iransactions, arrange- 
menls, obligations (including contingcnt 
obligalions) and othcr rclalionships” that 
mighl have a “material currenl or future 
effcct” on the financial hcalth of thc com­
pany.45 Thc purpose of thc ncw rulcs is to 
improve the transparcncy of report ing com­
panies’ off-balancc sheet arrangements and 
to provide an ovcrvicw of aggrcgate con- 
tractual obligations.

g.2) Pro Fornia Financial Information'. 
Thc SEC musl issuc rulcs providing that pro 
forma financial informalion does not con- 
tain an unlruc statcmcnl of a material facl or 
omit lo State a material facl ncccssary in or- 
der to make thc pro forma financial infor­
malion not misleading, and reconcilcs il with 
thc financial condition and rcsults of opera- 
lions of thc issucr under generally accepted 
accounting principies (GAAP).46

g.3) Real Time Disclosnres: Rcporting 
companies musl disclosc material changcs 
in lhe financial condition or operalions, in 
plain English, on a rapid and currcnt basis, 
as the SEC determines by rulc.47

g.4) Internai Control Report'. The SEC 
must dcvclop this ncw disclosurc documcnl, 
which shall “slale lhe responsibility of man- 
agement for establishing and mainlaining 
an adequate internai control slruclure and 
procedurcs for financial rcporting” and 
must bc reported annually by any rcporting 
company. It must also contain a manage- 
ment assessmcnt of “lhe effeclivcncss of lhe 
internai control slruclure and procedurcs of 
lhe issuer for financial rcporting”. which lhe 
audil firm musl “allest lo and report on”.4X
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52. See Section 602 of lhe Sarbanes-Oxley Acl.

Companies across lhe world arc com- 
plaining for being cxposcd lo extra cosis 
and regulation in ordcr lo comply wilh lhe 
Sarbanes-Oxley Acl. Some of them do nol 
agree lhal lheir managemcnl slruclurc and 
in-housc conirols have lo malch US slan- 
dards. Some forcign rcgulaiors also com- 
plain of lhe exlralcrrilorialily applicalion of 
lhe Sarbanes-Oxley Acl.

Some foreign issuers, gaickecpcrs, 
regulalors and indusiry associalions fcel 
bolhered by lhe fact lhal lhe Sarbanes-Oxley 
Acl applics lo foreign issuers wilh ccriain 
leve! of access to lhe American capilal 
market. US regulalors, however, juslifics 
lhe new rules as a condilion of parlicipa- 
lion in lhe American market and as ncccs- 
sary to provido more prolcclion lo inves- 
lors. The problem is lhal some of lhe new 
rules conflici wilh some olher countrics’ 
rules and cusloms.

One of lhe provisions mosl likcly lo 
have immcdialc effecl on non-US compa­
nies is lhe requirement lhal CEOs and CFOs 
of reporling companies provido on a con- 
linuing basis a prcscribcd ccrtification of 
lheir company’s financial stalcinents. Many 
forcign privatc issuers askcd lhe SEC nol

II. Main coniplaints
of the non-US issuers regarding 
the Sarbanes-Oxley Act

lo impose lhe cxcculive ccrtification re­
quirement on lhem, cilher bccause ihis 
would be inconsislcni wilh home counlry 
rules concerning lhe allocalion of respon- 
sibilily for financial reporls or becausc 
home counlry rules wcrc vicwcd as provid- 
ing subsianlially equivalem prolcclion 
againsl fraud. In faci, forcign issuers, as wcll 
as lhe US issuers, fear lhe severe criminal 
provisions on lhe failure of corporaic of- 
ficers lo ccrlify financial reporls.

The audil commillcc provisions of lhe 
Acl also bring problcms lo forcign issuers, 
parlicularly for lhosc incorporalcd in civil 
law jurisdiclions lhal require Iwo licr 
boards, such as Gcrmany. Typicaily, lhe 
lowcr ticr (or “managing board”) is com- 
poscd exclusivcly of inside corporalc ex­
ecutivos who cannol salisfy the indepen- 
dencc rcquircmcnls of Scclion 301 of lhe 
Acl. Problems also arise wilh lhe co-dclcr- 
mination siaiuies. under which lhere musl 
be representativos of cmployccs in lhe 
Board, since ihis slruclurc leavcs lillle room 
for an audil commillcc of independem di- 
reclors. Thcsc provisions also leavcs some 
doubls lo countrics. such as Brazil, Ilaly and 
Japan, which require or provide for audiior 
and managers oversighl ihrough a board of 
audilors or similar body. In Brazil, for ex- 
ample, every publicly traded company musl 
have a Board of Audilors (Conselho Fis­
cal). whosc members arc nominaled di- 
rcclly by lhe sharcholders. Dircclors and 
officers of lhe issucr are prohibilcd from 
being appoinlcd for the Board of Audilors. 
The Board of Audilors in Brazil basicaliy 
supervises lhe aclions of lhe Board of Di­
rcclors and audits lhe financial siatcmcms, 
besides lhe audil donc by lhe independem 
auditor. Thcrcforc, lhere is some ovcrlap 
bclwcen lhe funclions of ihis board and lhe 
Audil Commillcc. A similar ihing happcns 
in Ilaly wilh lhe Collegio Sindicale.

Anothcr problem rclalcd lo lhe Audil 
Commillcc arises from lhe fact lhal, in many 
countrics, lhe powcr lo hirc and fire audi­
lors rcsls wilh sharcholders. This is lhe case 
in Gcrmany, for example. Since Sarbanes-

Thc Acl also cmpowcrs lhe SEC lo 
censure, suspend, or deny any person lhe 
privilcge of appcaring or praclicing before 
lhe SEC (lemporarily or pcrmanentiy) if lhal 
person is found by lhe Commission, afier 
nolice and opporlunily for hcaring, nol lo 
possess lhe “requisile qualificalions lo rep­
resem olhers”, lo be “lacking in characlcr 
or inlcgriíy, or lo have engaged in uneihi- 
cal or improper profcssional conduct”, or 
lo have willfully violalcd oraided and abci- 
icd a violalion of lhe sccurilics laws or the 
rules and regulations lhereunder”/2
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III. The SEC final and proposed rules

54. Scc Sccurities Acl Rclcase 34-47235.

53. Scc Section 36 of lhe Sccurities Exchange 
Act of 1934, and Section IO6(c) of the Sarbanes- 
Oxlcy Act.

Oxley requires audil committccs lo have lhe 
power lo appoini lhe auditor, lhese iwo rules 
have a dircct conflicl even lhough lhe spiril 
of bolh of lhem is lhe same — lo kccp lhal 
power away from management. In olher 
couniries, lhe power lo hirc and Tire audi- 
lors rcsls wilh lhe Board of Dircclors, and 
ih is power cannol bc dclegalcd lo any com- 
millee.

Problems mighl also arise from lhe 
rulc lhal if earnings are rcslalcd bonuses 
awardcd lo cxcculivcs for lhal ycar musl 
bc forfeiled. Howcver, if a bonus paymenl 
is pari of a legal conlracl of cmploymcnl, a 
CEO or CFO may have a superior claim 
under his or her home law. Thus. il is nol 
clear how ihis provision will work in lhe 
conlcxl of lhe cmploymcnl laws of difícr- 
eni jurisdiclions.

The prohibilion on pcrsonal loans lo 
cxcculives mighl also cause iroublcs lo is- 
suers from placcs where, as a mallcr of prac- 
lice, companics makc pcrsonal loans lo di- 
reciors, sincc il is very wide-ranging and 
may includc legilimale lypcs of compcnsa- 
lion. Howcver. this does nol secm lo bc rel­
evam lo many forcign issuers, sincc pcr­
sonal loans are nol a common praclicc in 
many counirics, espccially in Europe. In 
facl, lhe praclicc of giving pcrsonal loans 
lo execulives is onc of lhe crilicisms lhal 
Europcan expcrls makc on lhe American 
syslcm.

All lhese problems wcrc broughi lo lhe 
SEC apprecialion and some of lhem were 
addrcssed by lhe SEC on final and proposed 
rules as follows.

in abad polilical posilion wilh lhe Congrcss, 
since, according lo lhe SEC’s inicrprcialion, 
lhe purposc of the Aci is lo reslorc invesior 
confidcncc in lhe US financial markets, re- 
gardlcss of lhe origin of lhe markel parlici- 
panls.54

The SEC does nol want to seem lo 
back away, bul al lhe same lime, when 
adopling rules, il has lo considcr lhe im- 
pacl lhal any ncw rulc would have on com- 
pelilion. The Section 23(a)(2) of lhe Ex­
change Act prohibils lhe SEC from adopl­
ing any rule lhal would imposc a burden on 
compelilion nol neccssary or appropriaic in 
furihcrancc of lhe purposes of lhe Exchange 
Acl. Moreovcr, Section 2(b) of lhe Sccuri- 
lics Acl and Section 3(f) of lhe Exchange 
Acl require lhe SEC, when engaging in 
rulcmaking, lo considcr or determine 
whelher an aclion is neccssary or appropri­
aic in lhe public inlcrcsl, and lo considcr, 
in addition lo lhe prolcction of invcslors, 
whelher lhe aclion will promoie efficiency, 
compelilion, and capilal formation.

The ncw rules inlcnd lo enhance the 
proper funclioning of lhe capilal markeis 
basically by incrcasing lhe qualiiy and ac- 
couniabiliiy of financial reporting and rc- 
sloring invesior confidcncc. This is believed 
lo incrcasc lhe efficiency and compciilivc- 
ness of lhe US capital markeis. Incrcascd 
markel efficiency and invesior confidcncc 
also may cncouragc more cfficicnl capilal 
formation. Howcver, lo lhe cxicni forcign 
cxchangcs or olher markeis do nol imposc 
lhese siandards. compctilors could, all 
Ihings being equal, migraic lo lhose mar­
keis lo avoid compliancc. This could cause 
US cxchangcs and securilics associalions 
lo losc irading volume, and invcslors to lose 
liquidily or lhe benefils of irading in a US 
markel.

In ihis sensc, lhe SEC has altempied 
to accommodatc lhe inconsistencics be- 
tween home-couniry laws and lhe provi- 
sions of lhe Sarbancs-Oxiey Act. In lhe pasi

The SEC has the aulhority lo cxcmpl 
foreign companies from many of the provi- 
sions of the Sarbanes-Oxley Acl,53 bul cx- 
ercising such aulhority would pul lhe SEC



36 REVISTA DE DIREITO MERCANTIL-132

55. Sce proposed rules at <http7/www.pcaob. 
coin/displaypcaob.php?level=2&pub_id= PCAOB- 
Rulcs&chap _id=RS I &message _id=242>.

monihs, thc SEC has adoplcd final rules to 
implement many of thc provisions of lhe 
Sarbancs-Oxlcy Act and has issucd pro­
posed rules in important arcas. Thc ncw 
SEC ruies applicable lo non-US issuers and 
galckecpcrs, under lhe Sarbancs-Oxlcy Act, 
will bc analyzcd below.

a) Public Company Accounting
Oversight Board (“Board”)

Thc SEC has nol issucd any rulc re- 
garding lhe Board by now. Thc Board has 
proposed a rcgisiralion syslem for public 
accounting firms. but has nol ycl proposed 
rules rclalcd to auditing, allcstalion, qual- 
ily conlrol. and elhies slandards for audi- 
lors.

Thc proposed registration syslem con- 
sisls of nine rules55 (PCAOB Rules 1000, 
1001,2100 ihrough 2105, and 2300) and a 
form (PCAOB Form 1). Thc Board’s reg- 
islralion rules and form will nol lakc cffecl 
unlcss and unlil approvcd by lhe Commis- 
sion.

Under thc proposed rules, any public 
accounling firm lhat wishes lo prepare or 
issuc any audil report wilh rcspcct lo any 
public company lhat is requircd lo file re- 
porls with thc Commission or lhat has filed 
a registration slaiemcnl for a public offer- 
ing of securitics musl rcgisier with lhe 
Board. In addilion, any public accounling 
firm lhat “plays a substanlial role in lhe 
preparation or furnishing of an audil report” 
with rcspcct lo any issucr musl regislcr.

A public accounling firm lhat is orga- 
nized or lhat operates oulsidc lhe United 
States musl register, if it wishes to prepare 
or issue an audil report on any public com­
pany lhai is required lo file rcporls wilh lhe 
Commission or lhai has filed a regislralion 
statcment for a public offcring of securi- 
lies. Allhough lhe SEC and lhe Board wcrc 
granlcd aulhorily to cxcmpl forcign public

accounling firms from any provision of lhe 
Acl or lhe rules thcrcundcr,56 lhe proposed 
registration rules do nol conlain an exemp- 
lion for non-US public accounting firms. 
Even those lhai do nol issuc audil rcporls 
on US public companies, bui lhat play a 
substanlial role in lhe preparation or fur­
nishing of such rcporls, are requircd lo reg- 
ister under lhe proposed rulc. The Board 
believes lhat ihis dccision is approprialc in 
lighl of lhe rcquircmcnls of lhe Sarbanes- 
Oxlcy Act and of lhe pre-exisling rcquirc­
mcnls and condilions lo which foreign au- 
diiors lhai parlicipale in lhe audil of US 
public companies have bcen subjcci. Some 
cxamplcs are givcn lo illusiraic lhat. All fi­
nancial slalcmcnts filed as pari of rcporls 
wilh lhe Commission musl bc audiled in 
accordancc wilh US gcncrally acceplcd 
audiling slandards (“GAAS”). which ap- 
plics whelher lhe rcporl is filed by a do- 
mcslic issucr orby a foreign privale issuer. 
All financial slalcmcnts filed as pari of rc­
porls wilh lhe Commission musl also bc 
audiled by an audilor salisfying US inde- 
pcndcncc rcquircmcnls. Again, ihis applies 
whelher lhe rcporl is filed by a domeslie 
issucr or by a foreign privale issuer. For­
cign public accounling firms lhat partici- 
palc in audils of domeslie or forcign pri- 
valc issuers are also subjeci lo Commission 
enforcemenl aclion for any violalion oflhc 
federal sccurilics laws.

Thc Board, howcver. recognizes lhat 
lhe registration of non-US firms will raise 
spccial issues, and soughi commenls on 
whelher lhe registration requiremenls 
should bc modificd for non-US firms and 
on how lhe Board should dischargc ils over- 
sighl responsibililies wilh respcct lo regis- 
lered forcign public accounling firms.

Individual accounlanis lhat are asso- 
cialcd wilh public accounling firms are nol 
requircd lo regislcr, bui firms musl lisi all 
individual accounlanis lhai are associalcd 
wilh lhe firm on lhe firm’s regislralion ap-

56. See Section IO6(c) of thc Sarbancs-Oxlcy 
Act.

http://www.pcaob
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As mentioned bcíore, lhe Sarbancs- 
Oxlcy Act basically applies lo US issuers 
and non-US issuers wilh Leveis II and III 
ADR Prograins. The final ruie on audiiors 
covcrs lhe audiiors of all these issuers. This 
includcs foreign accounling firms lhat con- 
duct audils of bolh foreign privale issuers 
subjcci lo lhe Acl and foreign subsidiários 
and affiliales of US issuers.

The only diffcrcnt ircaimcnt granied 
lo foreign accounling firms is regarded lo 
lhe lime affordcd wilh respcci lo compli- 
ance wilh lhe roialion requiremenls. Ac- 
cordingly, for all parmers wilh foreign ac­
counling firms who are subject lo roialion 
requiremenls. lhe rules are cffectivc as of 
lhe bcginning of lhe firsl fiscal ycar after 
lhe cffeclivc dalc of lhese rules. Likcwise. 
in delcrmining lhe lime served, lhal firsl fis­
cal ycar will constilute lhe firsl ycar of ser­
viço for such parlners. Thus, for a partncr 
from a foreign firm who is serving as lhe 
lead pariner for an issuer wilh a calendar 
ycar. 2004 would consliluic lhe firsl ycar 
of lhe five year roialion period for lhal pan- 
ncr, wilhoui regard lo lhe number of years 
hc or she had previously served in lhal ca- 
pacily. Therefore, addilional lime is af- 
forded for foreign accounling firms wilh 
rcspccl lo compliance wilh lhe roialion rc- 
quircmcnls.

applicalion. Aflcr lhe regislralion, the reg- 
isicred firms have addilional disclosure 
obligations, as lhey are required lo file an- 
nual reporls wilh lhe Board. and lhe Board 
may require periodie updating of the infor- 
malion containcd in a rcgislcred firm’s reg- 
islralion applicalion.

The Board’s regislralion sysiem is cx- 
pccled lo bc ready lo rcccivc regislralion 
applicalions in late June or carly July, 2003.

57. See final nile at <www.sec.gov/rules/rinal/ 
33-8183.h(in> and (hc Securitics Act Releases 34- 
47265; 35-27642; IC-259I5; IA-2103. FR-68.

plication. In general, individual accounlants 
are not required lo register; however, an 
individual accounlani who wishes lo pre­
pare or issue. in hís or her own name, an 
audil reporl on an issuer would bc viewcd 
as a sole proprieior and required lo register.

The proposed deadlinc lo register is 
180 days following lhe dcierminalion of lhe 
Commission lhal lhe Board has lhe capac- 
ily to carry out lhe requiremenls of lhe 
Sarbancs-Oxlcy Acl.

Public accounling firms lhal wish lo 
apply for regislralion must do so by com- 
plcting and submilling to the Board Form 
1. Form 1 consisls of len paris, subdivided 
inlo various ilems requiring lhe disclosure 
of particular informalion conccrning lhe 
applicani and iis associaied accounlants and 
lhe applicant’s issuer clicnis. The informa­
lion provided in regislralion applicalions 
will be availablc lo lhe public, subjccl lo 
“applicablc laws rclaling lo lhe confidenli- 
ality of propriclary, pcrsonal, or othcr in­
formalion”.

Applicanls for regislralion musl pay a 
fec. The Board will set this fcc at a levei 
sufficicnl to rccovcr lhe cosls of Process­
ing and reviewing applicalions. The amounl 
of an applicanCs fec will vary wilh lhe size 
of lhe applicani.

After reviewing lhe applicalion for 
regislralion, and any addilional informalion 
obiaincd by the Board, lhe Board will de­
termine whelher to approvc lhe applicalion 
or not. The Board will approvc an applica­
lion for regislralion ifit determines ihatreg- 
isiration is consistem wilh the Board’s re- 
sponsibililies under the Acl lo prolect lhe 
inleresls of investors and lo furlher lhe pub­
lic intercsl in lhe preparalion of informa- 
tive, accurate, and independem audil reporls 
for companies lhe sccurilics of which are 
sold lo, and hcld by and for, public inves­
tors. If the Board is unablc to make this 
delcrminalion, or if lhe Board concludes 
lhal lhe applicalion is inaccurate or incom- 
plclc, il will cilher rcquesl addilional infor­
malion from lhe applicani or disapprovc lhe

b) Auditor hidependence51

http://www.sec.gov/rules/rinal/33-8183.h(in
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i

Two final rules werc issucd regarding 
this topic.

The SEC considered lhe propriety of 
cxcluding all forcign issuers from thc Au- 
dit Coinmittee ncw rules, bul determined 
lhal such an cxclusion would not bc appro-

In regard lo thc prohibitcd non-audit 
Services, thc SEC makcs clear lhal, like 
domeslic accounling firms, foreign accounl- 
ing firms can provide lax Services, as ap- 
propriate, despile lheir local definilion and 
local liccnsing rcquiremcnis. Thus, lax Ser­
vices are allowed under thc American law 
even in cerlain jurisdiclions where lhey are 
defincd as legal Services and can only be 
rendered by persons liccnscd lo practicc 
law. Tax Services such as lax compliance, 
lax planning and tax advice are allowed. 
Some tax Services, however, might bc re- 
garded as prohibitcd legal or expert Ser­
vices, such as represenling an audil clicnt 
before a tax couri and formulaling lax shcl- 
ters, which may require lhe accountanl to 
audil his or her own work, assume a man- 
agement function or becomc an advocate 
for a clienl in seeking to minimize lax obli- 
galions or defend novel lax issues.

Thc SEC also makcs clear that it in- 
lends lo continue to address conflicls be- 
iwcen lhe US and forcign rcquiremcnis re­
garding non-audit Services on an ad hoc 
basis. Thc Commission staff has previously 
affordcd relief from proscriptions against 
appraisal and valualion Services where, 
among olher things, lhe auditor and issuer 
werc ablc lo demonstralc that the auditor 
was not providing an opinion on lhe fair- 
ness of a givcn iransaclion. The Commis­
sion will continue lo considcr rcquesls for 
exemptive relief from forcign auditors.

The SEC final rulc also requires more 
disclosure of lhe fees for audil and non-au­
dit Services. Non-US issuers are now rc- 
quircd to include in lheir annual reports on 
Forms 20-F or 40-F fourcalegorics of fees:

1. audil fees: for Services lhal gcncr- 
ally only lhe independem auditor can pro­
vide,

2. all olher fees paid for thc auditor,
3. audit-relatcd fees: for cmploycc 

benefit plan audits, M&A duc diligcncc, 
accounling assislance and audils in conncc- 
lion with proposcd or consummalcd aequi- 
sitions, internai conirol revicws, and con-

58. Sec Section 205 of thc Sarbanes-Oxlcy Act.
59. Sec <www.sec.gov/rulcs/final/33-8220. 

htm>.
60. Sec SEC Rulc 10A-3 at <www.scc.gov/ 

rulcs/final/33-822O.htin>, <www.sec.gov/rulcs/final/ 
33-8177.htm> and thc Securities Act Releases 33- 
8220 and 34-47235.

sullations concerning financial accounling 
and reporting siandards, and

4. lax fees.
Olher lhan for lhe audil fees caicgory, 

thc rules also require a description of lhe 
typcs of Services provided under the re- 
maining ihrec caicgorics. Disclosure is rc- 
quired for lhe iwo mosl reccnl fiscal years. 
Addilionally, to lhe cxlcnl lhat an audil com- 
miltee has applicd lhe de minimis exccp- 
lion discusscd previously, companics musl 
disclose lhe pcrccntage of lhe lolal fees, by 
caicgory, paid lo lhe independem accoun- 
lanl where lhe de minimis exception was 
used. Thcse ncw disclosure rcquiremcnis 
are lo cnable inveslors lo bcllcr cvaluale 
lhe reliabilily of financial slatemcnls and 
lhe indepcndcncc of lhe auditors.

Finally, if an issuer fails lo have an 
Audil Commitlec, the enlire board of di- 
reclors will conslitulc lhe audil commiilee5X 
and may perform lhe prc-approval funclion 
for thc issuer. In lhe case lhe issuer has a 
Board of Auditors or similar body, rathcr 
lhan an Audil Commitlec, ihis board or 
body may perform lhe audil committee pre- 
approval funclion. The same body respon- 
siblc for pre-approval of audil and non-au- 
dil Services is also lhe body lo whom lhe 
Communications required under lhe Scciion 
204 of thc Sarbanes-Oxley Act are made 
by lhe issucr’s auditor.59

c) Audil CommitteeM

http://www.sec.gov/rulcs/final/33-8220.htm
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61. Difíerent rcquircmcnts are imposed on in- 
vestincnt company issucrs.

ingsimilar positions who, in cach case, have 
no aclive role in providing Services lo lhe 
entily) and which providos accounting, Con­
sulting, legal, invcslmcnt banking or finan­
cial advisory Services lo lhe issucr or any 
subsidiary.

The second criterion is lhat lhe audil 
commiltee member must noi bc an affili- 
aied person of lhe issucr or any subsidiary 
thereof. The SEC adopted a safe harbor lhat 
a person will noi bc deemed lo control lhe 
issuer (and will, lherefore, not be an affili- 
alc) if lhe person is noi an excculivc officcr 
or beneficiai owncr of more than 10% of 
any class of voling equily securitics of lhe 
issuer. The SEC also clarified lhat there is 
no presumplion lhat a grcaicr lhan 10% 
sharcholder would bc deemed an affilialc. 
The indcpendencc of a sharcholder own- 
ing more lhan 10% of lhe securities of lhe 
issuer will depend on a facls and circum- 
slances analysis of control.

Some exemplions of this indepen- 
dencc requircmenl are provided for non-US 
issucrs. The following individuais are per- 
milicd lo serve on lhe audil commiltee of a 
non-US issucr provided lhat lhey are noi 
excculivc officers of the issuer:

a) an employec clecled or named lo 
lhe board of dircclors or audil commiltee 
pursuant lo lhe issuer’s governing law or 
documcnts, an cmployce colleclive bargain- 
ing or similar agreemeni or othcr home 
couniry legal or lisling requiremenls;

b) a representalive or designee of a 
forcign governmenl or forcign governmcn- 
lal enlily lhat is an affilialc of lhe issucr:

c) an affilialc of lhe issucr or a repre- 
senialivc of such an affilialc, as long as lhe 
member has only observer slalus on, and is 
noi a voling member or lhe chair of, lhe au- 
dit commitlee, and ncilher lhe member nor 
lhe affilialc is an excculivc officcr of lhe 
issuer.

In lhe iwo latlcr cases, lhe individual 
is cxeinpied from lhe second prong (“non- 
affiliation”), but must salisfy lhe firsl prong

priaie or consistem wilh lhe policies under- 
lying lhe Sarbanes-Oxlcy Act. It believes 
thal improvcmenls in lhe financial report- 
ing process forall lislcd issuers are impor­
tam for promoting investor confidence in 
lhe American markets. The final rules, how- 
ever, bring significam flexibilily to non-US 
issucrs, reflccting some of thcircomplaints.

In the case of forcign privalc issuers 
with two-ticr board syslems, for exampie, 
the final rulc clarifics lhat lhe lerm “board 
of direclors” means lhe supervisory or non- 
managemcnl board. As such, the supervi­
sory or non-management board can eilher 
form a separate audil commiltee or lhe en- 
lire board can bc designated as lhe audil 
commitlee, if il is independem wilhin lhe 
provisions and cxccplions of ihis rulc.

Under lhe final rule, in order lo bc 
considercd independem, a member of an 
audil commiltee of a lislcd issuer musl meei 
iwo critcria.61

The firsl one is lhat audil commiltee 
members are barred from acccpting any 
Consulting, advisory or olher compcnsatory 
fee from lhe issuer or any subsidiary 
lhercof, olher lhan in lhe membcr’s capac- 
ity as a member of lhe board of directors 
and any board commiltee. This prohibition 
precludcs paymcnls to a member as an of- 
ficer or employec, as wcll as olher com- 
pensatory paymcnls. To preveni evasion of 
the requircmenl, disallowcd paymcnls to an 
audil commitlee member includes paymcnls 
made eilher dircclly or indircclly. Indircct 
acccpiance of compcnsalory paymcnls in­
cludes paymcnls lospouses, minorchildrcn 
or slcpchildrcn or childrcn or slepchildren 
sharing a home wilh lhe member. In addi- 
lion, indirecl acccpiance includes paymcnls 
acceplcd by an enlily in which such mem­
ber is a panner, member, officcr such as a 
managing direcior occupying a comparablc 
posilion or excculivc officcr. or occupics a 
similar posilion (exccpl limiled parlncrs, 
non-managing members and lhose occupy-
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63. See SEC Rule 10A-3 at <www.sec.gov/ 
rulcs/fina!/33-822O.htin>. <www.sec.gov/rulcs/rmal/ 
33-8177.htm> and lhe Securilics Acl Releases 33- 
8220 and 34-47235

audil committee mcmbcrs, lhe SEC rccog- 
nizes lhat lhe eslablishmcnt of an audil com- 
miticc in addilion lo lhese bodics, wilh du- 
plicalive funclions, mighl not only bc cosily 
and incffícient, bui il also could gencralc 
possible conflicts of powers and dulies.63 
Thercforc, an cxcmplion from ccriain of lhe 
rcquircmcnls for audil committees was pro- 
vidcd for boards of audilors or slalulory 
audilors of foreign privaic issuers if lhat 
board or body is:

• eslablishcd and selcclcd pursuanl lo 
homc counlry legal or lisling provisions 
cxprcssly rcquiring or pcrmilling such a 
board or similar body;

• rcquircd under homc counlry legal or 
lisling rcquircmcnls lo be eilher scparale 
from lhe board of dircciors, or composcd of 
one or more mcmbcrs of lhe board of dircc- 
lors and one or more mcmbcrs lhal are not 
also mcmbcrs of lhe board of dircciors;

• is nol clcclcd by lhe managemcnl of 
lhe issuer;

• does not includc an cxcculivc officcr 
of lhe issuer as a member;

• is subjccl lo indcpcndence standards 
from lhe issuer or lhe managemcnl of such 
issuer eslablishcd by homc-counlry legal or 
lisling provisions;

• is responsible, lo lhe extern pcrmil- 
ted by law, for lhe appoinimenl, reicniion 
and oversighl of lhe work of independem 
audilors.

This lasl rcquircmenl is nol inlcnded 
lo override any requiremcnl under an is- 
sucr’s governing law or documenls or olher 
homc counlry rcquircmcnls for sharehold- 
crs lo clect, approvc or ratify lhe seleclion 
of lhe auditor. Thcrcfore. lhe issucr’s share- 
holdcrs may clect, approvc or ralify lhe se­
leclion of lhe issuer’s cxlcrnal audilors.

If it meeis lhe condilions above, ihis 
Board of Audilors or similar body may per-

62. Scc footnote 160 of lhe Securilics Acl Rc- 
Icasc 33-8220. The SEC gives lhese exaniples. but 
cl a ri fies lhal lhey are for illustrative purposes only. 
The cxcmplion provided in lhe final rule for boards 
of audilors or similar bodics will be available lo any 
foreign privaie issuer lhat meeis lhe cxcmplion’s re- 
quirements because of lhe issuer’s homc counlry re­
gime.

(“no compensalion”) of lhe indcpcndence 
requiremcnl.

In addilion lo lhese exemplions, lhe 
Commission may also exempi a particular 
relalionship wilh rcspecl lo lhe indepen- 
dcncc of lhe audil committee members, as 
lhe SEC determines appropriale in light of 
lhe circumslances.

The SEC recognizes lhat scvcral for­
eign jurisdiclions require or provide for 
audilor oversighl ihrough a board of audi­
lors or similar body, or groups of slalulory 
audilors, lhal are in whole or in pari scpa­
rale from lhe board of direclors. For ex- 
ample, under former Japancsc law, largo 
Japanese corporalions must maintain a 
board of corporale slalulory audilors, a 1c- 
gally scparale and indcpcndcnl body from 
lhe Corporation’s board of dircciors lhal is 
elcclcd by shareholders. Since April 1M, 
2003, Japancsc corporalions have lhe op- 
lion lo elecl eilher a govcrnancc syslcm wilh 
a separale board of dircciors and board of 
corporale audilors or a syslcm bascd on 
nominating, audil and compensalion com- 
miilecs under lhe board of dircciors. The 
Italian corporale govcrnance regime pro- 
vides foran independem board of slalulory 
audilors (“Collcgio Sindicale”) and lhe Bra- 
zilian corporale law requires a Fiscal Coun- 
cil (“Conselho Fiscal”).62 Bolh in Brazil and 
in Italy. ihis board of auditors is mandaiory 
in all public companics, ils mcmbcrs are 
nominaled by lhe sharcholdcrs, but il has 
no authority to appoinl lhe indcpcndcnl 
audilors, which lays on lhe Board of Dircc­
tors.

Although lhe members of lhese Boards 
of Audilors may nol in all cases meei all of 
lhe indcpcndence rcquircmcnls and may nol 
have all of lhe responsibilities sei forlh for

http://www.sec.gov/rulcs/fina!/33-822O.htin
http://www.sec.gov/rulcs/rmal/33-8177.htm
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form thc audit committee prc-approval 
funclion rcquircd by thc Commission’s rulcs 
on auditor indcpcndcncc. Morcovcr, thc 
Communications rcquircd lo be madc by thc 
issucr’s auditor lo thc Audit Committee 
undcr Scction 204 of thc Sarbancs-Oxley 
Acl must bc madc lo this board or body.

To thc extern pcrmitlcd by thc forcign 
law, this board or body must also have lhe 
same aulhorily that lhe Audit Committee 
has lo engage independem counscl and 
other advisers, as weil as lhe duly lo estab- 
lish proccdurcs for lhe rcccipt, rctcnlion and 
trealmcnl of complaints. Thc SEC does not 
mandate spccific proccdurcs that lhe audit 
committee must establish in regard to com­
plaints. Il preferred lo leavc Õcxibilily lo 
thc audit commillce lo dcvclop appropri- 
ale proccdurcs in light of a company’s in­
dividual circumslanccs, so long as thc rc­
quircd paramelers are mel.

A forcign issucr lhal relies on an ex- 
cmplion undcr lhe above Rule I0A-3 must 
disclose il as weil as ils asscssmcnl of 
whclhcr, and if so, how such rcliancc male- 
rially advcrscly affccls lhe abilily of lheir 
audil commillce lo acl indcpendcntly and 
lo salisfy lhe olher rcquircmcnls of lhe Rule 
10A-3. Such disclosurc nceds lo appcar in, 
or be incorporaicd by rcfercncc inlo, an- 
nual reporls and proxy stalcmenis filed wilh 
lhe Commission. To lhe SEC, il is impor­
tam for investors lo know if an issucr is 
availing ilsclf of onc of lhese exemplions.

The final rule also addresses lhe cases 
of jurisdiclions wilh legal or listing rcquirc­
mcnls lhal prohibil lhe full board of dircc- 
lors from dclcgaling lhe responsibilily for 
lhe appoimmcm, compcnsalion, and over- 
sighl of thc independem auditor lo a com­
millce or limil lhe degree of such dclcga- 
tion. Thc final rule does not conflicl wilh 
this kind of prohibilion. In this case, thc 
audil commillce, or body performing simi­
lar funclions, must bc granlcd such respon- 
sibilitics, which can includc advisory pow- 
ers, wilh rcspcct to such mallers to thc ex­
tern pcrmitlcd by law, including submitling 
nominations or rccommcndalions to lhe full

board of directors. If lhe prohibilion in- 
cludcs thc abilily lo submit nominalions or 
rccommendalions lo sharcholders, there is 
no conflicl cither.

Thc SEC also provides an addilional 
instruction to clarify lhal thc rcquircmcnls 
in lhe final rule do not conflicl with any le­
gal or listing requiremem in an issucr’s 
home jurisdiction vesting lhe responsibili- 
ties for thc sclcction of lhe oulsidc auditor 
with a govcrnmcnt cnlity or tribunal. Simi­
lar to thc other instructions, lhe SEC be- 
licvcs lhe audil commillce should bc 
granlcd such responsibililies. which can 
includc advisory powcrs, with rcspcct to 
such mallers to lhe extern pcrmitlcd by law.

Thc ncw rulcs on lhe Audil Commit- 
tcc apply only to issuers whosc sccurilics 
are lislcd on lhe NYSEor AMEX orquoicd 
on Nasdaq. The other ones, howcvcr, are 
rcquircd to disclose whclhcr lheir audit 
committee members are independem. These 
issuers may choosc which definition of in- 
dcpcndcnce lo use from any of lhe NYSE, 
AMEX or Nasdaq listing standards.

As lhese ruies are dirccicd for national 
sccurilics cxchangcs and national securilies 
associalions to bc adopted as listing ruies, 
lhese organizations are rcsponsiblc for en- 
forcing compliance wilh them, and must 
adopt a sclf-rcporling mcchanism that rc- 
quires a lislcd issucr to nolify them prom- 
plly aflcr an excculivc officer of thc issucr 
bccomcs awarc of any material non-com- 
pliancc with thc rule.

Besides idenlifying thc members of lhe 
audit commillce, which was alrcady previ- 
ously rcquircd, cach forcign issucr must also 
disclose in ils annual report under Fornis 
20-F or 40-F. lhal lhe company cither has 
al Icast one audil committee financial ex- 
pert serving on its audil committee, or, if 
not, thc rcasons why not. The name of lhe 
audil committee financial expert as deter- 
mincd by thc board must bc discloscd. Thc 
names of addilional experts are cncouragcd, 
bui not rcquircd, lo be discloscd. Morcovcr. 
thc forcign issucr must disclose whether ils
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65. Sec Securitics Act Rclcases 33-8124.

One fina! rulc on lhe ccrlificalion un- 
der Section 302 was adoplcd on Augusl 28, 
2002, and bccainc effeclivc on Augusl 29, 
2002. Section 906 bccame cffcclivc on July 
30, 2002. One SEC Rule was rcccnlly pro- 
posed lo require issuers lo file lhe cerlifi- 
cations bolh under Section 302 and Scclion 
906 as exhibils lo lhe periodie reporis lo 
which lhey relate.

In spile of all lhe requesls, no exemp- 
tions wcrc granlcd for forcign issuers in

audit commillee financial expcrl is indepen- 
dent, as lhal lerm is defined by lhe sclf-rcgu- 
laiory organization (SRO) lisling siandards 
applicabic lo lhal issuer. If a forcign pri- 
vaie issuer is nol a lisled issuer. ii musl 
choose onc of lhe SRO definitions of audil 
commillee member indcpcndcncc lhal have 
bcen approvcd by lhe Commission in dc- 
lermining whelher iis audil commillee fi­
nancial expcrl, if il has onc, is independem. 
Il musl also disclose which definilion was 
used.

The inslruclions lo lhe audil commil- 
lee financial expcrl disclosurc provisions 
also apply in lhe case lhe company has a 
board of audilors or similar body or slalu- 
lory audilors inslead of an Audil Commit- 
lee. A forcign govcrnmeni issucr is excludcd 
from lhe requiremenl lo disclose whelher or 
nol il has a separaie audit commillee.

Finally, lhe SEC clarifics lhal lhe 
experfs underslanding musl bc of lhe gen- 
crally accepled accounling principies used 
by lhe forcign privaic issuer in preparing 
ils primary financial slalcmcnls fiicd wilh 
lhe SEC, since lhe SEC believes lhal lhe 
inienl of Scclion 407 of Sarbancs-Oxlcy Acl 
is lo strcngihcn audil commillee ovcrsighl 
of lhe preparalion and audil of financial 
sialcments lhal are presented lo US inves- 
lors.

regard lo lhe excculivc cerlificaiions. Ac- 
cording lo lhe SEC. bccausc of lhe broad 
scopc of Scclion 302 of lhe Acl, lhe new 
rulcs are applicabic lo all lypes of issuers 
lhal file reporis under Scclion 13(a) or 15(d) 
of lhe Exchange Acl, including forcign pri- 
valc issuers. Furlhermore. ihis is a maiier 
of disclosurc, nol a malier of corporaic gov- 
crnance, and lhe SEC believes lhal, as lhe 
mainlcnancc of disclosurc Controls and pro- 
ccdurcs is an imporiam pari of salisfying 
lhe cerlificalion rcquircmenl, il is appropri- 
ale lo require foreign privalc issuers lo com- 
ply wilh lhe new rulcs wilh rcspcci lo lhe 
implcmenlalion of lhe Controls and procc- 
dures oullincd in Scclion 302.

The only flexibilily givcn lo forcign 
issuers is lhal, for purposes of Scclion 302 
of lhe Acl, lhe Form 6-K is lo be consid- 
crcd “currenl reporl”, nol “periodie rcporl”, 
and hcncc does nol require officer ccrlifi­
calion. Thus, lhe ccrlificalion rcachcs only 
lhe Forms 20-F and 40-F. The explanaiion 
falis under lhe faci lhal a forcign privalc 
issucr furnishes under covcr of Form 6-K 
malerial i n formal ion lhal il makcs public 
or is required lo makc public under ils home 
counlry laws or lhe rulcs of ils home coun- 
Iry slock exchange or lhal il dislributes lo 
securily holders. Thus, forcign privaie is­
suers may submil inlcrim financial infor­
malion under cover of Form 6-K pursuant 
lo lheir home counlry requiremems and nol 
bccausc of a Commission rcquircmenl lo 
submil updaicd financial Information for 
specificd periods and according lo speci- 
ficd siandards. Thus, lhe ccrlificalion rc- 
quircmcnl does nol apply lo Form 6-K.65

Il is also worlh mentioning lhal lhe 
SEC clarificd lhal while Scclion 302 rc- 
quires an issuer’s principal cxeculivc and 
financial officcrs lo makc specific ccrlifi- 
calions regarding lheir responsibililies lo 
establish and mainiain internai Controls, il 
does nol dirccily addrcss lhe issucr’s rc- 
sponsibilily for Controls and procedurcs

64. Sec proposed rule at <http://www.sec.gov/ 
rules/proposed/33-82 !2.httn#P59_5559> and final 
rule at <http://www.see.gov/rules/final/33-8124.htm>.

d) Executive CertificationsM

http://www.sec.gov/rules/proposed/33-82_!2.httn%2523P59_5559
http://www.see.gov/rules/final/33-8124.htm
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e) Restatement of Financial Residts

f) Executive Loans

g) Enhanced Disclosure

relaled to lhe issuer*s Exchangc Act rcpori- 
ing obligations.

Undcr lhe proposcd rule, lhe SEC 
clarifies lhal, unlikc lhe Seclion 302 ccrli- 
fications, lhe Seclion 906 ccrlificalions may 
lakc lhe forni of a single staiemcnt signed 
by an issucr’s chief cxeculive and financial 
officers. Furlhermore, as Seclion 906 
merely requires lhal lhe ccrlificalions “ac- 
company” a periodic rcporl lo which lhey 
relate, and Seclion 302 requires lhe cerlifi- 
caiions lo bc includcd “in” lhe periodic rc- 
port, lhe SEC is proposing lo require issu- 
crs lo “furnish”, ralher lhan “file”, lhe Sec­
lion 906 ccrlificalions wilh lhe Commis- 
sion. Thus, lhe ccrlificalions would noi be 
subjccl lo liabilily undcr Seclion 18 of lhe 
Exchangc Act. Morcovcr, lhe ccrlificalions 
would nol bc subjecl lo aulomalic incorpo- 
ralion by refcrcncc inlo an issucr’s Sccuri- 
lics Aci rcgislralion slatcmcnls, which are 
subjccl lo liabilily undcr Seclion 11 of lhe 
Sccurilics Act, unlcss lhe issucr lakes sleps 
lo includc lhe ccrlificalions in a registra- 
lion staiemcnt.

Allhough Seclion 906 does nol cxplic- 
illy require lhe ccrlificalions lo bc made 
public, lhe SEC believes lhal il is appropri- 
ate lo require lhe ccrlificalions to accom- 
pany a periodic rcporl as il proposes.

The ncw rules are considcrcd rclcvanl 
in lhe sense lhal, by requiring an issuer’s 
principal exccuiivc and financial officers lo 
provide lhe required certificalion, invcslor 
confidencc in lhe securitics markcls are 
cxpecled to be enhanced, lhereby leading 
lo a more cfficicnl markci. Companics, 
howcvcr, will incur some cosls in coinply- 
ing wilh lhe new rules, such as conducling 
periodic evalualions of ils internai Controls 
and proccdures lo rccord, process, summa- 
rize and rcporl, on a limely basis, lhe infor- 
malion required in periodic rcporls filed 
undcr lhe Exchangc Acl. This is also rcl­
cvanl for lhe CEOs and CFOs, in order lo 
rcducc lheir exposure lo lhe risk of civil li­
abilily and criminal pcnallics.

Forcign issuers do nol have lo comply 
wilh US GAAP wilh rcspcci lo lhe prepa­
rai ion of lheir primary financial sialcments, 
but lhosc wilh Leveis II and III ADR pro- 
grams musl rcconcile lheir financial siatc- 
menls lo lhe US GAAP.

Undcr lhe Sarbancs-Oxlcy Acl. lhe 
SEC defined ccriain off-balance sheet dis­
closure requirements by rcferencc lo US 
GAAP. Thus. lhe non-US issuers lhal do nol 
reporl undcr US GAAP will have lo assess 
ils guaraniee conlracls and variablc inier- 
csls pursuanl lo US GAAP lo idenlify lhe 
lypcs of arrangemenis required lo bc dis- 
closed. In facl, forcign privaic issuers al- 
rcady makc a similar asscssmcnl. sincc, 
undcr lhe currenl rules. a non-US GAAP 
reporling company’s MD&A musl includc 
a discussion of lhe rcconcilialion lo US 
GAAP and any diffcrcnccs bclwcen non- 
US and US GAAP ncccssary lo understand 
lhe financial slatcmcnls as a wholc.

The new rules on off-balance sheet 
disclosure apply cqually to forcign issuers 
and US companies, since lhe Sarbanes- 
Oxlcy Acl does nol dislinguish bctween 
them. Thus, lhe same lypcs of off-balance 
sheet arrangemenis covcrcd by lhe defini- 
lion musl bc discussed in lhe MD&A re- 
gardlcss of lhe particular GAAP undcr

No final or proposcd rules regarding 
this lopic wcre issucd by now.

No final or proposcd rules regarding 
this lopic wcre issucd by now.

66. Sec final rule at <www.sec.gov/rules/rinal/ 
33-8182.htm> and lhe Securitics Acl Relcases 34- 
47264; FR-67; International Series 1266.

g. 1) Periodic Reports**

http://www.sec.gov/rules/rinal/33-8182.htm
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Contractual Obligations

Toial

[Long-Tcrm Dcbt]

[Capital Lcasc Obligations]

[Opcraliong Leases]

[Purchasc Obligations]

[Total]

g.2) Pro Forma Financial Information61

which a registram prcsents ils priínary fi­
nancial siaiements. A foreign private 
issucr’s MD&A disclosurc should continue 
to focus on its priínary financial siaiements 
despite lhe fact lhal its various “off-balancc 
shccl arrangemenls” havc bcen defined by 
referencc lo US GAAP.

The ncw rulcs also require lhal com- 
panies include in thcir annual rcporls labu-

quircd to updalc its MD&A disclosurc more 
frcqucntly lhan annually.

lardisclosurc about contractual obligations, 
encompassing both on- and off-balancc 
shccl arrangements, as of lhe latest fiscal 
year end balance shccl date. The lable rc- 
quires disclosurc of lhe amounts of known 
contractual obligations, aggrcgated by lypc 
of contractual obligation spccificd in lhe 
lable and for lhe spccified lime periods, in 
substanlially lhe following formal:

More 
lhan 

5 years

67. Sec final rulc at <www.scc.gov/niles/final/ 
33-8176.hlni> and lhe Sccurities Act Rclcase 34- 
47226; FR-65.

[Olher Long-Tcrm Liabilitics Rcllccicd 
on lhe Company’s Balance Shccl under 
GAAP]

1-3 
years

3-5 
years

Paynicnts duc by period

Lcss 
lhan 

1 year

The SEC has adopted a ncw disclo­
surc regulation, Regulation G, which re- 
quires public reporling companies lhal dis- 
close or rclcase non-GAAP financial mea- 
sures to include, in lhal disclosurc or re- 
Icasc, a presentalion of lhe most direclly 
comparable GAAP financial measure and 
a rcconcilialion of lhe two measures. For 
foreign issuers. lhe SEC final rulc clarifies 
lhal, with respecl lo non-US issuers, GAAP 
refers lo lhe gcncrally acccptcd accounting

A company may use olher catcgorics 
of obligations suiiablc for its business, but 
lhe lable musl include all of lhe obligations 
lhal fali within lhe specified categories.

Finally, lhe SEC clarifies lhal, as lhe 
Sarbancs-Oxlcy Act requires lhe Commis- 
sion lo adopt off-balancc sheei disclosurc 
rules that apply to “each quarterly finan­
cial rcporl required to be filed with lhe 
Commission”, and foreign privaic issuers 
are noi required to file “quarterly” rcports 
with lhe Commission, lhe amcndmcnls do 
not apply lo Form 6-K reports submitted 
by foreign private issuers lo provide cop­
ies of materiais required lo bc made public 
in thcir home jurisdiclions. Thus, unless a 
foreign private issuer files a Sccurities Act 
registration stalcmcnl that must include ín­
terim period financial siaiements and rc- 
ialcd MD&A disclosurc, it will not bc re-

http://www.scc.gov/niles/final/33-8176.hlni
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principies under which the issuer’s primary 
financial stalemcnts are prcparcd. Thus, the 
rcquircd rcconcilialion of the non-GAAP 
measure is lo lhe comparablc home coun- 
try GAAP measure.

The SEC final rulc provides some cx- 
ceplions for public rclcases by non-US is­
suers with securilics listed on a stock ex- 
change or inlcr-dcalcr quotalion system 
oulsidc the United States. Thcsc companies 
are not requircd to provide a quantitativo 
rcconcilialion if (i) the disclosurc is madc 
by or on behalf of the issuer oulsidc the 
United States or is included in a wriltcn 
communicalion released oulsidc lhe United 
States, and (ii) lhe non-GAAP financial in­
formation is not derived from or bascd on 
a financial measure calculatcd and pre- 
sented in accordance with US GAAP. This 
cxceplion is available even if (i) a wriltcn 
communicalion is released in the United 
States at the same lime as or aflcr ils rc- 
leasc oulsidc the United States so long as it 
is not targeted at US persons, (ii) forcign 
or US journalists or other third parlies can 
acccss the Information, (iii) the information 
appcars on wcbsites mainlained by the is­
suer so long as lhosc wcbsites are not avail- 
ablc cxclusively to or targeted at US per­
sons, and (iv) following ils release oulsidc 
the United States, the Information is in­
cluded in a Rcport on Form 6-K submillcd 
to lhe SEC. According to the SEC, thcsc 
exemplions are inlcndcd to allow non-US 
issuers lo continue lheir ordinary course 
presentations of Information oulsidc the 
United Stalcs or globally and nol lo inter­
fere with non-US issuer Information gctting 
to US investors.

Regulalion G applies lo US GAAP 
numbers and to home country GAAP num- 
bers wherc lhal information is presented in 
lhe United States and is presented in a way 
lhal indicatcs lhal it is dirccled or targeted 
at US investors.

The ncw rulc also prohibils ccnain pro 
forma or non-GAAP financial information 
in filings with the SEC. Companies using

allowcd non-GAAP information in filings 
with lhe SEC are required lo provide:

• a presentation, with at least cqual 
promincncc, of the most directly compa- 
rable financial measure calculaled and pre­
sented in accordance with GAAP;

• a rcconcilialion of lhe two measures;
• a staicmcnt dcscríbing lhe reasons 

why lhe company’s management believes 
the non-GAAP measures provide uscful 
information lo investors; and

• if material, a slatement disclosing any 
additional purposes for which the com- 
pany’s management uses the non-GAAP 
financial measure presented.

Unlikc lhe Regulalion G, lherc is no 
limiled exccplion for non-US issuers in ihis 
case, bul lhey are allowcd lo includc non- 
GAAP financial information in Form 20-F 
filings if it is rcquircd or exprcssly pcrmil- 
ted under the GAAP used in lhe issucr’s 
primary financial statcmcnis and it was in­
cluded in lhe issucr’s annual report or fi­
nancial statcmcnis used in ils home juris- 
diction or markci. The SEC clarificd lhal it 
intends this cxceplion to covcr only situa- 
tions wherc lhe forcign standard-seltcr af- 
firmalively aets to require or permil lhe 
measure, and nol situations wherc the mea­
sure is merely not prohibiled.

g.3) Real Time Disclosures
g.4) Internai Control Report
g.5) Insider Trades

No proposed or final rules regarding 
thcsc lopies wcrc issucd by the SEC by now.

Like a domestie issuer, a foreign pri- 
vatc issuer will have to provide lhe ncw 
codc of cthics disclosurc in ils annual re-

68. Sce final rulc at <www.sec.gov/rules/final/ 
33-8177.htm> and the Securilics Act Release 34- 
47235.

g.6) Codes of EthicsM

http://www.sec.gov/rules/final/33-8177.htm
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port. Howevcr, in conlrasi to a domestic 
issuer, a foreign privale issucr will noi havc 
to providc in a current rcport “immcdiatc 
disclosure” of any change lo, or waivcr 
from, thc company’s code of clhics for its 
sénior financial officers and principal ex­
ecutivo officer. Inslcad, a foreign private 
issucr musl disclose if any such changc or 
waiver lhai has occurrcd during lhe pasl fis­
cal year in its annual reporl only. This dif- 
fering ircatmcnl rcflects lhe facl lhat, un- 
like domestic reporling companies. rcpori- 
ing foreign privalc issuers do not have any 
specific ínterim or current disclosure re- 
quiremcnls mandalcd by lhe Commission. 
The SEC, howcver, strongly cncouragcs 
prompl disclosure on Form 6-K or lhe 
issucr’s wcbsile. In gcneral, if this disclo­
sure is made wilhin five days of lhe amend- 
ment or waiver. no disclosure would be re- 
quired in lhe Form 20-F.

A non-US issucr must makc ils code 
of elhies publicly available by (i) filing a 
copy as an exhibit to its annual rcport on 
Form 20-F; (ii) posling on its wcb sitc; or 
(iii) providing an undertaking in ils annual 
reporl on Form 20-F lo providc a copy upon 
requesl.

69. See final rulc at <www.sec.gov/rules/final/ 
33-8185.htin> and lhe Securities Act Release 34- 
47276.

The SEC adopted final rules lo implc- 
mcnl lhe Scclion 307 of thc Sarbancs-Oxlcy 
Act.

Thcsc rules requirc an atlorney of pub- 
lic companies lo:

1. reporl cvidcncc of a material viola- 
tion “up-the-laddcr” wilhin lhe issuer lo lhe 
chicf legal counscl or lhe chicf cxcculivc 
officcr of lhe company or lhe equivalent;

2. reporl lhe cvidcncc to thc audil com- 
miltce. anolher commiltec of independem 
directors, or lhe full board of dircclors, if

lhe chief legal counscl or lhe chief execu- 
live officer of the company does not re- 
spond appropriately lo lhe cvidencc.

Thc term “evidencc of a material vio- 
lalion” is defined according lo an objcctive, 
ralher lhan a subjcclive, iriggering Standard, 
involving crediblc cvidcncc, bascd upon 
which it would bc unreasonable. under lhe 
circumstanccs, for a prudeni and compelem 
atlorney noi lo concludc lhai ii is rcason- 
ably likcly lhai a material violalion has oc- 
currcd, is ongoing or is about to occur.

As an allcrnalivc proccdurc for reporl­
ing cvidcncc of a material violalion. an is­
sucr can eslablish a “qualified legal com- 
pliance commiltec” (QLCC). Such a Com- 
millec musi consisi of ai least onc member 
of thc issucr’s audil commillce, or an 
equivalem commiltec of independem direc­
tors, and two or more independem board 
members, and musl havc the responsibil- 
ity, among olher things, to rccommend lhat 
an issuer implcmenl an appropriatc re­
sponse lo cvidcncc of a maierial violalion. 
One way in which an atlorney could salisfy 
lhe rulc’s reporling obligation is by reporl­
ing evidencc of a maierial violalion to a 
QLCC.

Thc SEC clarifics lhai lhe rules covcr 
attorncys providing legal Services lo an is­
suer who havc an atlorney-clicni rclaiion- 
ship with lhe issuer, and who have nolice 
lhai documenls lhey are preparing or assisl- 
ing in preparing will be filed with or sub- 
millcd lo lhe Commission. Foreign ailor- 
neys who are noi admilied in lhe United 
States, and who do not advise clienls re- 
garding US law. are not covcred by the rule, 
while foreign attorncys who providc legal 
advicc regarding US law are covcred lo lhe 
extern lhey are appcaring and praclicing 
before lhe Commission, unless lhey provide 
such advice in consuliation with US coun­
scl.

Thc final rules allow an atlorney, wiih- 
oul lhe conscnl of an issucr clicnl, lo rcvcal 
confidcnlial Information rclaled lo his or her 
rcpresenlalion lo lhe cxicnl the atlorney

h) Attorneys appearing
and praclicing before the SECW

http://www.sec.gov/rules/final/33-8185.htin
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reasonably bclievcs nccessary (1) to pre­
veni lhe issucr from commilling a material 
violalion likcly lo cause subslantial finan­
cial injury lo lhe financial inlercsts or prop- 
crty of lhe issucr or investors; (2) to pre­
veni lhe issucr from commilling an illcgal 
acl; or (3) lo reclify lhe consequcnces of a 
malcrial violalion or illcgal acl in which lhe 
ailorncy’s Services have bccn used.

The final rulcs do nol crcalc a privale 
cause of aclion — lhe aulhorily to cnforcc 
compliance wilh lhe rulcs is vcsled cxclu- 
sivcly wilh lhe Commission.

The SEC did nol approvc lhe “noisy 
wiihdrawal” provisions, which require at- 
lorncys, under ccriain circumslances, lo 
wilhdraw from represenling an issucr and 
lo nolify lhe Commission lhat lhey have 
wilhdrawn for profcssional reasons. or. al- 
lernalivcly. require an issucr. ralher lhan an 
allorncy, lo publicly disclose lhe altorncy’s 
wiihdrawal or wrillcn nolicc lhat lhe allor­
ncy did nol rcccivc an approprialc response 
lo a report of a malcrial violalion. The SEC 
approved an cxlcnsion of lhe commcnl pc- 
riod on lhese provisions.

The altorneys’ rulcs are relcvanl lo 
forcign issuers lo lhe cxienl lhal lhey may 
change lhe fiduciary relalionship bciwccn 
lhe atlorney and lhe clienl.

70. Jcnnings. R.; Marsh. Jr.. H.: Coffec, Jr.. J.; 
Scliginan. J.. Securiíics Retjulalioii 1467 (1998).

The remedies availablc lo lhe SEC are: civil 
injunctions, adminislralive proccdurcs. civil 
fines, ccasc and dcsisl orders, and corpo- 
ralc bar orders.

One could ask how thc SEC can exer- 
cisc ils aulhorily and cnforce lhe federal 
securiíics laws and all lhese ncw rcquirc- 
mcnls lo forcign issuers and galckccpers. 
Whcn lhere is cvidcncc of violalion of thc 
federal sccurilies law by forcign issuers or 
galckccpers, there are basically iwo diffi- 
cullies: (i) conducling lhe invesligalion; and 
(ii) enforcing lhe dccision. One way lo cn­
forcc compliance wilh lhe American rulcs 
in lhe case of forcign companies lisicd on 
US slock cxchangcs is lo slop lhe irading 
of lhese securiíics in lhe United States. 
Howcver, ihis mighl nol bc cnough and ac- 
lually huris lhe invcslors. The policy lhal 
lhe SEC has adopled is lo enicr imo agree- 
mcnls wilh rcgulators of securiíics markets 
around lhe world lo dcvelop coopcralive 
enforccmcnl mcchanisms lhat permit and 
cncouragc cxlcnsivc Information sharing.

On ils side, lhe American Congrcss 
enaeled in 1988 lhe seclion 21(a)(2) of lhe 
Exchangc Acl (ITSFEA), which aulhorizes 
lhe SEC lo provide assisiancc lo forcign 
securiíics aulhorilies lo conduci investiga- 
tions wilhoui regard lo whelher thc lacts 
slalcd in lhe rcqucsl conslilulc a violalion 
of US law. Laicr, in 1990. lhe Congrcss 
cnactcd lhe International Sccurilies En- 
forccmeni Cooperaiion Acl (ISECA). which 
amended lhe Seclion 24 of lhe Exchangc 
Acl in order lo provide a basis for lhe SEC 
lo refuse lo give disclosurc of ccriain 
records obiaincd from a forcign sccurilies 
aulhorily if ihis would violaic lhe laws ap- 
plicable lo lhe forcign aulhorily, cxccpi if 
thc informalion is requircd by lhe Congress 
or a courl of lhe United States. Thc ISECA 
also gives lhe SEC aulhorily lo provide for- 
eign and domeslie securiíics aulhorilies wilh 
informalion on records filed wilh it. if lhe 
person recciving it provides assurance of 
confidenliality as may bc deemed appro­
prialc by lhe SEC.

IV. The SEC International Enforcement
Jcnningsat. al. Icach lhal “lhe SEC can 

bring enforccmcnl aclions againsl brokcr- 
dcalcrs, sccurilies allorncys and accoun- 
lanls, and corporatc regisiranis. officcrs. 
and dircciors, cmploying causes of aclions 
unavailable lo privale liiiganls. (...) Thc 
Commission also has an exiraordinary 
panoply of remedies availablc lo ii. (...)Thc 
SEC. howcver, has no powcr lo bring crimi­
nal aclions for willful violalion of lhe sccu­
rilies federal law. Thc Commission’s au­
lhorily is limitcd lo referring poicnlial crimi­
nal aclions lo lhe Justice Department’’.70
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a) ADR Programa

The SEC has cntcrcd imo more than 
30 formal informalion-sharing agreements 
with forcign counlcrparts (Sec Appcndix l). 
The Commission and foreign reguiators 
share Information and coopcrate dircctly 
with each othcr in invesligalmg and pros- 
ccutingcross-bordcr sccuritics fraud. Bascd 
on Information gathercd abroad or involv- 
ing activities laking place in olhercountrics 
but having effccls in lhe United States, lhe 
SEC has broughl a number of significam 
enforcemenl actions. In 2002, a record num­
ber of enforcemenl actions involvcd inler- 
national elements — lhe SEC made 448 
requests lo foreign authorities and rc- 
spondcd to 353 requests from abroad.71

The following example72 gives an idea 
of lhe cooperativo work among lhe SEC and 
foreign reguiators. In SEC v. ACLN, Ltd. et 
aL, Civil Aclion n. 02-CIV-7988 (S.D.N.Y.); 
Litigation Rcleasc n. 17776 (Oct. 8, 2002), 
lhe Commission filed a civil injunctive ac- 
tion in lhe United States Dislrict Court for 
lhe Southern Dislrict of New York against 
ACLN. Ltd.. a Cypriot Corporation oper- 
aling from Anlwerp. Belgium that purporl- 
edly shippcd used vchiclcs to North and 
East África and ncw cars in that region. The 
SEC sucd ihrec of ACLN’s officers and its 
Cyprus auditor. The complaint allcgcs that 
ACLN was lhe vchicle for an claboratc fi­
nancial fraud (overstating assets/revenue, 
noncxislcncc of new car linc of business) 
that resulled in losses of hundreds of mil- 
lions of dollars to investors in lhe United 
States and abroad. The fraud includcd lhe 
falsification of bank rccords to distorl lhe 
company’s financial piclurc, and lhe salc 
of ai least $ 80 million of ACLN stock by 
company principais whcn thcy knew lhe fi­
nancial disclosurcs wcrc fraudulenl. The 
Commission receivcd assistancc from sev­
era! forcign government agencies in Bcl- 
gium. Denmark, Luxembourg, Monaco, lhe

Nctherlands, Norway and lhe United King- 
dom to frccze approximatcly $ 45 million 
in bank accounts. The SEC will be seeking 
lo have procccds relumed to defrauded in­
vestors.

. Bcsidcs lhe coopcrative work in inves- 
ligating and prosecuting cross-bordcr secu- 
rities fraud, some iniliatives have also been 
takcn lo preveni frauds. For example, in lhe 
countries where American firms have a sig­
nificam prcscncc (such as lhe United King- 
dom, Swiizcrland, Gcrmany and Japan), lhe 
SEC pcriodically rcvicws lhe financial, 
opcrational and managcmenl conirols used 
by selectcd sccurilies firms in conjunclion 
with forcign reguiators. Morcover. lhe 
Commission offcrs comprchcnsivc lechni- 
cal assislance and training programs for 
sénior regulatory and slock exchange offi- 
cials in emerging and dcvclopcd sccurilies 
markels.

The SEC has been working lo improve 
its inlcrnalional enforcemenl with lhe as- 
sislancc of foreign authorities to protccl 
investors from cross-border fraud. The ba- 
sic idea is to improve lhe mutual coopcra- 
lion, nol only through informalion-sharing 
agreements. but also through training pro­
grams with foreign counterparls. This has 
been considercd lhe mosl cfficienl way lo 
combat cross-bordcr fraud.

V. Possible responses of the market 
to the Sarbanes-Oxley Act

71. Practising Law Instituto (PLI), The SEC's 
hilenuitionul Program. The SEC Speaks in 2003. 
1233 (2003).

72. id.. p. 1.234.

Nowadays American investors can buy 
forcign issuers' sccurilies abroad or, more 
easily, in lhe US through the aequisilion of 
American Dcpositary Rcceipts. ADRs arc 
ccrlificates represeming home-market sc- 
curilics, which arc traded freely in the 
United States as US sccuritics and in Ameri­
can dollars. The ADR programs wcrc cre- 
ated to meei lhe demand of American in­
vestors for foreign sccuritics. The objec- 
livcs of an ADR program for the issucr arc: 
acccss to dccpcr capital markels, beller



DOUTRINA 49

b) Alternatives to ADR Programs

Foreign issucrs with Leveis II and III 
ADR Programs are subjcct to greater regu- 
latory burdens by lhe Sarbanes-Oxlcy Act. 
The SEC, however, has bcen trying to ac- 
commodatc some of lho complaints of lhe 
foreign issucrs, cspccially lhosc rclatcd to 
lhe inconsistencics bclween homc-country 
laws and lhe provisions of the Act. as is lhe 
case of the final rule on lhe Audit Commil- 
tcc. Some complaints. however, were not 
hcard, such as those rclatcd to the execu­
tivo ccrtifications. The SEC justifies this 
diffcrent treatment by the fact that the First 
onc is relalcd to corporate governance, 
while lhe second onc is a disclosure require- 
ment. Olher issues slill have to bc addressed 
by the SEC, such as the prohibition on per- 
sonal loans to cxecutives.

Some argue that the ncw requirements 
of the Sarbanes-Oxlcy Act might:

a) cause some foreign companies that 
trade on US slock cxchangcs to delist and 
discouragc olhers considering to list on 
American stock cxchangcs;

b) give force lo initiatives lo improve 
the trading of sccuritics abroad, such as the 
Global Equity Markel and the Transatlan- 
tic Sccuritics Market.

Analyscs of bolh of lhem, as wcll as 
of the likclihood of cach onc, are provided 
below.

basically lo the foreign issuers with Leveis 
II and III ADR Programs.

b. \)Deciding to Delist or not 
to List on US Stock Exchanges

Companies that perecive the ncw re- 
quircmcnls as too oncrous could be dis- 
suaded from seeking or mainlaining a list- 
ing for lheir sccuritics in lhe United States. 
By making this decision, companies must 
takc imo considcralion that they might be 
sending a bad message for the market, since

sharc valualion, flcxiblc funding, broader 
shareowner base, protection against un- 
wanted mergers and aequisilions, and in- 
creasing name recognition. For lhe inves- 
tors, the advanlagcs are: increasing diver- 
sificalion, quolation in US dollars, pay- 
menls of dividends or inlerests in US dol­
lars, clear and setlle according to US slan- 
dards, ovcrcoming foreign investment rc- 
slrictions, eliminating global cuslodian 
chargcs, possibilily of lax cfFicicncy, en- 
hancing liquidily, and improving Informa­
tion flow.

There are four kinds of ADR Pro­
grams:

a) Offcring ofexisling shares (sccond- 
ary market):

• Levei I (ovcr-lhc-counlcr): It does not 
require rcconcilialion of lhe issucr’s Finan­
cial stalemcnt to US GAAP. The issucr must 
give in the United States the same disclo- 
surc it gives in lhe home country.

• Levei II (cxchangc lisled): It requires 
rcconcilialion of lhe issuer’s Financial statc- 
menl lo US GAAP and extensive disclo­
sure.

b) Offering of ncw shares (primary 
market or secondary market of a largc block 
of shares):

• Levei III (cxchangc listed public of­
fcring): It requires rcconcilialion of lhe 
issuer’s Financial stalemcnt to US GAAP 
and extensive disclosure.

• Rule 144A/Rcgulation S (privatc 
placcment offcrings): It is rcstricted to QIBs 
(qualified instilulional buycrs75) and it is 
exempted from registration with lhe SEC.

As mentioned before, the Sarbancs- 
Oxley Act and lhe ncw SEC rules apply

73. QIBs are defincd in Rule I44A. basically 
as inveslors who own and invest in a discretionary 
basis more than S 100 million. Fordealers. this liinit 
is $ 10 million or there is no limit. if the dealer is 
acting in a riskless principie transaction for QIBs. 
For banks and savings and loan assoeiations. there 
is an additional requirement of audited nel worth of 
at leasl $ 25 million.
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it will appear that thcy cannol or are un- 
willing lo comply wilh lhe ncw American 
Corporatc Governance slandards. Morc- 
over, they will be losing acccss lo lhe big- 
gest capital market of lhe world. In 2001, 
lhe American capital market capilalization 
was almost half lhe world’s stock market 
capilalization — $ 13,876.6 billions oul of 
$28,875.1 billions.74

The decision on delisting can impact 
capital formation and ncgativcly impact the 
transparcncy and liquidity of its securities, 
since many sharcholdcrs, mainly lhe small 
ones, might dump. The possibility of lhese 
effecls and lheir magnitude if they wcrc lo 
occur are difficult to quanlify.

Finally, a listed company musl also 
consider that it is harder to wilhdraw the 
American market than not to enter, and, 
even after delisting, it may slill be subject 
to securities laws and rcgulalions in lhe US

b.2) Initiatives to Improve
lhe Trading of Securities Abroad

Even if some non-LJS companies de­
cide lo dclist and othcrs are discouraged 
from lisling on American stock cxchanges, 
the demand for lheir securities would re- 
main. Inveslors would have lo trade for- 
eign securities at cach local market, bcar- 
ing the costs of trading at different cur- 
rencics and under different rcgulalions. On 
this tokcn, some bclieve that the increasc 
of lhe levei of rcgulation in the United 
States will stimulate some initiatives lo 
facilitatc lhe trading of foreign securities, 
such as those alrcady takcn by lhe New 
York Slock Exchange and Nasdaq some 
ycars ago.

The NYSE announccd in 2000 that it 
had inviicd stock exchangcs from Austrá­
lia. Belgium, Brazil, Canada. China. France, 
Japan. México and Nclhcrlands to provide 75. NYSE, The Formation of a Global Equity 

Market, (2000) at <htip://www.nysc.com/content/ 
articlcs/l 043269646746.hunl>.

76. Guntcr Burghardt. A Transatlantic Secu­
rities Market Would tíenefit Everyone, Europcan 
Affairs (2003).

74. IMF. Global Financial Stability Report, 
121 (2003). at <http://www.iinf.org/extenial/pubs/ft/ 
gfsr/2OO3/OI/pdf/appendix.pdf>, march 2003.

a 24-hour market for the biggest mullina- 
tional stocks. This is the so-called Global 
Equity Market — GEM.75 Inveslors would 
be able to access the GEM through lheir 
domeslie slock cxchanges. Participam cx- 
changcs’ trading systems would be inler- 
connectcd in a way that order-driven trad- 
ing in bluc chips from the 10 exchangcs 
would be traded in an order book passed 
from one lime zone lo lhe next, wilh regu- 
lalion for cach lisling slill coming under its 
domeslie supervisory body. Parlicipalion in 
lhe GEM would be opcn to all stock ex­
changcs, which adhcrc to the principies of 
transparcncy, sclf-rcgulation, and lhe 
agcncy auction struciure. In lurn, Nasdaq 
has bccn negotialing lechnological inlegra- 
lions wilh foreign stock cxchanges, such as 
the London Stock Exchange and the 
Deutsche Borse. Bolh initiatives would 
kccp the need of two brokcrs, one in the 
country where the inveslor is located. and 
anolher one where the issuer’s securities are 
traded. Despile lhe fact that lhe first agrcc- 
ments starled in 2000, bolh iniliatives are 
slill in very early stages, and many issues 
slill need lo be addressed, such as lhe clcar- 
ing and seltlcmcnt systems and minimal re- 
quirements for lisling on lhese global mar- 
kets.

A deeper integration between the 
American and lhe European capiial markeis 
was rccenlly proposcd through lhe crealion 
of the so-called Transallantic Securities 
Market, defined as “an open market in 
which Europcan and American inveslors 
and traders can buy and scll financial prod- 
uets of companies and firms on the olher 
side of lhe Atlantic as easy as if they were 
buying or sclling domeslie financial prod- 
ucls al honre, wilh equivalem leveis of ap- 
propriaic inveslor proteclion”.76

tip://www.nysc.com/content/
http://www.iinf.org/extenial/pubs/ft/gfsr/2OO3/OI/pdf/appendix.pdf
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77. Benn Slcil, tíuildinf> a Transatlantic Se- 
curities Market, International Securities Market As- 
sociation (2002).

A report Building a Transatlantic Se­
curities Market11 publishcd by thc Interna­
tional Securities Market Association 
(ISMA) in coopcralion with lhe indepen­
dem New York-bascd rcscarch cenlcr, lhe 
Council on Foreign Rclalions, on Deccm- 
ber 2002 urges a US-EU accord on transat­
lantic exchangc acccss to jumpsiarl integra- 
tion of the two mammoth securities mar- 
kels. The report proposes a rcgulalory re­
gime bascd on mutual recognition, allow- 
ing cxchangcs aulhorized on onc side of lhe 
Atlantic to give direct trading acccss lo pro- 
fcssional invcslors on the olher side. It is 
argued lhat unncccssary rcgulation inflatcs 
trading costs for US invcslors in Europc and 
vice versa, and such an accord would sig- 
nificanlly cut iransallanlic trading cosls as 
wcll as lhe cosi of capilal for American and 
Europcan companies.

This proposal is based on lhe idea lhat 
irading in lhe ADRs is more coslly than 
trading in lhe undcrlying shares if US in­
vcslors could irade lhe undcrlying shares 
without lhe laycrs of redundam intermedi- 
aries. Currcnlly, forcxample, lhe invcslor’s 
US brokcr must pay a sccond broker — onc 
which is bascd in Europc and a member of 
the relevam Europcan cxchange — lo trade 
the stocks on bchalf of its Client. Thal cosi 
is ullimalcly borne by lhe Client. Undcr ihis 
proposal, Europcan cxchangcs would cx- 
lend membership — and lherefore direct, 
electronic trading acccss — lo brokcrs in 
lhe United States, and vicc-versa.

Thc report proposes to eliminate lhe 
regulalory barriers lo iransallanlic irading 
which have no useful role in lerms of in- 
vestor proteclion. Thc proposal is focuscd 
on imegraiing lhe sccondary equily markeis 
of the United States and thc Europcan 
Union via a systcm of mulual recognition 
of exchange and irading rcgulalions com- 
bincd wilh home counlry control and mini- 
mal harmonization of corporalc financial

disclosurc rules. This would bc accom- 
plishcd ihrough a mulual recognition agree- 
menl thal would allow securities cxchanges 
aulhorized on onc side of lhe Atlantic lo 
offer direct irading access lo invcslors bascd 
on the olher side, for lhe purpose of irading 
lislcd equilies and derivalives bascd on eq- 
uilies. Undcr this schcme. US exchanges 
operaling in lhe Europcan Union would be 
regulaled by lhe SEC and Europcan Union 
exchanges operaling in the US would bc 
regulaled by lheir rcspcciivc home market 
aulhorilies. Direct eleclronic irading acccss 
lo lhe exchanges would bc limited lo bro- 
ker-dealcrs and so-callcd “qualificd insti- 
lulional buycrs”, allhough individual inves- 
lors would bc ablc to place orders through 
rcgislcred local brokcrs in accordance wilh 
currcnl rciail invcslmcnl law in lhe inves- 
lor’s jurisdiclion.

Under this proposal, ii would bc per- 
miltcd US irading of Europcan Union-lisicd 
securilies meeling Inlcrnalional Account- 
ing Standards (IAS) ralher than US Gener- 
ally Acccplcd Accounling Principies 
(GAAP) disclosurc requirements.

It is also argued lhat ADR programs 
would bc eliminaicd. Once Europcan cx­
changcs are pcrmillcd lo provide irading 
access in lhe United States, cross-lisied 
companies will find inuch of lhe exisling 
NYSE and Nasdaq irading of lheir stocks 
migraling back to lhe home exchangc in 
Europc. Ovcr lime, many of lhese compa­
nies can be cxpccted lo drop lheir redun­
dam US listings. This is based on lhe evi- 
dcnce from wilhin lhe Europcan Union ii- 
sclf lhai lhe rcmoval of regulalory barriers 
to crossbordcr irading leads lo repalrialion 
of irading lo lhe home cxchange, and 
delisting from sccondary exchanges.

This is a proposcd aliernalive for is- 
suers and inveslors to avoid regulalory bar­
riers on inlcrnalional irades. Many issues, 
howcvcr, slill need lo be addressed, such 
as lhe clcaring and sclllcment sysicms and 
minimal requirements for lisling on this 
markcl.
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Conclusion

not bc climinated, since it appcars lhal US 
invcsiors would have more difficullies in 
invesling in foreign companies through lhe 
Transatlantic Sccurilics Markel lhan 
through ADR programs, and lhe Transal­
lanlic Sccurilics Markel allows fcwcr aller- 
nalivcs for issuers if compared lo lhe ADR 
programs.

In lhe end, American inveslors would 
bc ablc lo irade European Union compa­
nies on ihis markel or through ADRs and 
olher foreign companies through ADRs or 
in lhe local markcls ai differcnl currcncics 
and under differcnl rcgulations. This is simi­
lar lo whai happens nowadays, since Ameri­
can invcsiors can irade foreign securilies 
abroad or through ADRs. The main differ- 
cnce would bc lhe climinalion of some lay- 
ers whcn inslitulional invcsiors would bc 
irading abroad. Howcvcr, this can already 
bc donc through Regulalion S.

This alternalive sccms unlikcly 10 suc- 
cced, since il is very doublful lhal lhe SEC 
and lhe NYSE would supporl il. The SEC 
would opposc il on lhe grounds of iis re- 
sponsibilily lo prolcct lhe invcsiors on lhe 
American capilal markcls, while lhe NYSE, 
on ils lurn, would iry lo avoid losing irad­
ing volumes. The SEC, forexamplc, would 
hardly acccpl US irading of European 
Union-lisled securilies mccling Inlcrna- 
lional Accounling Slandards (IAS) ralher 
lhan US generally acceplcd accounling 
principies (GAAP) disclosurc requirc- 
mcnls, despile lhe convcrgcncc of bolh. 
Europeans. howcvcr, may iry lo ncgolialc 
such an agrccmcnl. as il would arguably 
provide benefils lo European companies 
looking lo allracl US invcslor inlcresi, since 
il would eliminate lhe neccssiiy of a redun­
dam US cxchangc listing, lhereby allowing 
lhem lo access American inslitulional in- 
veslor capilal wilhoul having lo suffer lhe 
cosls imposed by exiraicrrilorial US legal 
inilialives, such as lhe Sarbancs-Oxlcy Acl. 
This, howcvcr, can already bc donc through 
Regulalion S.

Currenlly, invcsiors can choosc from 
2,100 ADR programs from 80 counlrics™ 
of lhe five contincnls. The Transallanlic 
Sccurilics Markel is much more sclcclivc, 
since il would provide American invcsiors 
wilh access only lo European Union lislcd 
companies. It does not sccm lo bc fcasible 
lo have similar inilialives worldwidc. An- 
olher resiriclion of lhe Transallanlic Secu­
rilies Markel is lhat il inlcr-connccls only 
lhe secondary markcls, while lhe ADR pro­
grams also allow companies to raisc capi­
lal. Finally, lhe difficullies of irading at dif- 
fcrcnl currencics and under differcnl rcgu­
lations, which arc climinated in lhe ADR 
programs, would slill remain in lhe Trans- 
allantic Securilies Markel. Thcrcforc, il 
sccms lhal, even lhough this inilialive could 
arguably succccd, lhe ADR programs would

The Sarbancs-Oxlcy Acl, aiming lo 
reslorc lhe invcsiors’ confidcnce and pre­
veni new corporatc scandals. broughl many 
new rulcs on disclosure and Corporalc Gov- 
crnance applicable nol only lo US issuers, 
bul equally lo foreign issuers.

Tradilionally, non US-issuers wcre rc- 
quired lo provide some disclosurc in lhe US 
to access lhe American capilal markel, bul 
wcre cxcmpl from in-house managcmenl 
and conlrol rcquircmcnls. The SEC could 
have kcpt this policy and excinplcd lhe for- 
cign issuers from many of lhe new rulcs, 
bul did nol wam lo scem to back away.

Mosl of lhe new rulcs represem an 
exlcnsion of federal law inlo arcas lhal have 
tradilionally bccn lefl lo slaie corporalc law 
and, in regard lo foreign issuers, to local 
rcgulalors abroad. Thus, lhe SEC should bc 
parlicularly wary of inlruding inlo arcas 
already subjcci lo similar ovcrsighi by olher 
legal or rcgulalory regimes oulsidc lhe US.

The Acl brings new rulcs to foreign 
issuers and foreign galckcepcrs, such as

78. Data provided by thc Bank of New York 
on a presentation inade at Columbia Law School on 
February 26, 2003.
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fcwcr intcrmcdiarics. Howcvcr, it is vcry 
unlikcly lhal lhe SEC and lhe NYSE would 
suppori il. The firsi onc is concerned wilh 
lhe invesior’s protcclion, while lhe sccond 
one would nol likc lhe idea of losing irad- 
ing volumes. Moreover, ihis would nol be 
perccivcd lo bring benefils lo lhe Unilcd 
Slaics, sincc US inslilulional inveslors are 
alrcady allowcd lo irade dircctly abroad 
under lhe Regulalion S. It also does nol 
secm lo make ihis kind of trading easicr, 
due lo lhe difficullics of trading abroad at 
diffcrcnl currcncies and under diffcrcnl 
rcgulalions. If ihis was nol a problcm, ADR 
Programs would nol cxisl.

Finally, ADR programs ycl scem lo bc 
lhe casicsl way for forcign issuers lo ac- 
ccss lhe biggcsl capilal markcl of lhe worid 
and for American inveslors lo irade forcign 
securilics, since ADRs are considered se- 
curilics under lhe American law. quolcd in 
US dollars and frccly iraded on lhe Ameri­
can markel. Thcy can be used for compa- 
nics from all around lhe worid lo raisc capi­
lal or simply lo expand lhe secondary mar­
kel, by lisling on US slock cxchanges or 
irading ovcr-lhc-counicr (OTC). American 
inveslors are provided wilh periodie disclo- 
sure in English and. in ccriain cases, accord- 
ing lo lhe US GAAP. Moreover, lhe deposi- 
lary bank also plays a relevam role and 
makes irading foreign securitics easier for 
American inveslors due lo lhe serviços il 
provides, such as interface wilh inveslors, 
Processing corporale actions, responding to 
inquiries, and tax reporting. The deposilary 
bank is also hclpful for lhe issuers. due lo 
iis interface bciwccn lhe company and lhe 
inveslors. and lhe siraicgic consulling il 
provides. Il also hclps lo enhancc lhe vis- 
ibilily of lhe company. and to promolc lhe 
program.

In short, for all these reasons. it sccms 
unlikcly lhal forcign issuers will delisl and 
ADR programs will bc climinalcd. Thcrc 
is no way for lhose who wanl or need lo 
access lhe biggesl capilal markcl in lhe 
worid olher lhan lo comply wilh lhe Ameri­
can rulcs.

accounianls and altorneys. The SEC has nol 
complclcly cxemplcd forcign issuers and 
galckccpcrs from lhe ncw rulcs, bui has rea- 
sonably accommodatcd some of lheir rc- 
qucsls, cspecially whcn lhe new rulcs con- 
iradicl local laws. Moreover, lhe SEC has 
also provided more time for forcign issu­
ers lo comply wilh lhe new requirements in 
many cases.

Companics now are assessing if lhe 
benefils of being Iraded in lhe US oulwcigh 
lhe greater regulalory burdens. If nol, some 
of lhem mighl decide lo delisl or be dis- 
couragcd from lisling on US slock ex- 
changcs. As a rcsull, ncw ways lo make il 
easicr for American inveslors 10 irade for­
eign securitics could dcvclop. such as lhe 
Transallanlic Securitics Markel.

Firsl, if lhe ncw requirements discour- 
age some companics lo lisi on US slock 
exchanges, Ihis would happcn only on lhe 
shorl lerm. Il sccms lo bc unlikely lhal ihis 
would continue on lhe long run and lhal a 
lol of companics wilh ADR programs would 
delisl bccausc of lhe ncw regulalory bur­
dens. since ihis dccision would cause lhe 
company lo losc access lo lhe biggcsl capi­
lal markcl of lhe worid, and would also send 
a bad message for lhe markcl, by showing 
its unwillingncss or impossibilily lo provide 
more disclosurc and lo follow lhe ncw 
American corporale govcrnancc slandards. 
Few companics mighl delisl bccausc of lhe 
Sarbancs-Oxlcy Act, and lhose lhal decide 
to delisl mighl allcgc ihis reason, bul, in faci, 
lhe real cause mighl be anolher onc.

In ihinking aboul delisling, a company 
musl also considcr lhal ihis is coslly, may 
decrease lhe liquidily of ils securitics. bc- 
cause many small sharcholdcrs mighl dump, 
and, even aficr delisling. it may slill be sub- 
jccl lo securitics laws and rcgulalions in lhe 
US

Sccond, lhe proposcd ways for Ameri­
can inveslors lo irade forcign securilics, lhe 
so-callcd Transallanlic Securiíies Markcl. 
mighl bc less coslly lhan irading dircclly 
abroad or ihrough ADRs, sincc il requires
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APENDIX IADB/UNECLAC September 26, 1991

Israel February 13, 1996

Italy May 5&7, 1993
Argentina Dcccinber 9, 1991 Japan May 23, 1986
Australia October 20, 1993 May 17, 2002

Belgium January 30. 2001 Jcrsey May 22. 2002

Brazil July I. 1988 México October 18. 1990

Canada January 7. 1988 Nethcrlands December II. 1989

Chile July 1. 1992June 3. 1993

NorwayChina April 28. 1994 September 24. 1991

PortugalCosta Rica October 10, 1997October 10. 1991

RússiaEgypt February II. 1996 December 5&6. 1995

European Comrnunily September 23, 1991 Singapore May 16. 2000

France South ÁfricaDecember 14. 1989 March 2, 1995

Gcrmany November 22. 1993 Spain July 8. 1992
March 24. 1994 Swcden September 25. 1991
December 20. 1995 Switzcrland
October 17. 1997

Hong Kong October 5, 1995 November 3, 1993
Hungary June 22. 1990 United Kingdom September 23, 1986
índia March 6. 1998

Indonésia March 24. 1992

Source: Practising Law Instituto (PLI). The SEC’s bitcrnaiional Progratn, The SEC Speaks (2003)
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